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By F. William O’Connor, Esq. 

I am just the sixth president of our Connecticut NAELA 
Chapter. For a comparatively new chapter we have 
distinguished ourselves by the quality of our programs and 
our advocacy on behalf of seniors and those with disabilities 
in Connecticut. As incoming president, I attended the NAELA 
annual meeting in Las Vegas in May and sat in on a special 
session for incoming presidents of the various state chapters. 
I was impressed at the high level of esteem our Connecticut 
Chapter has achieved both amongst our peers in other state 
chapters and on the national level, especially considering 
our relatively short history. In addition to being one of the 
largest state chapters, we are also considered among one of 
the most influential of the twenty-five state chapters. The 
fact that we were successful in lobbying our legislature to 
increase the CSPA to the maximum, albeit for only a year, 
along with our choice to back Lopes v. Starkowski further 
enhanced our reputation among the other state chapters. As 
you know Lopes has been appealed by the DSS and we hope 
to have a decision within the next few months and hopefully 
we will then be in a position to choose another case to support 
in our efforts to improve the lives of seniors and those with 
disabilities in Connecticut. 

As a Chapter, we are fortunate to have an active board of 
directors and committee structure. One of the true benefits of 
NAELA is the support and networking opportunities provided 
for elder law attorneys. One of the best ways to maximize the 
benefits of your membership in our Chapter is to join one of 
our committees. Our Program Committee plans and organizes 
our outstanding educational seminars while the Litigation 
Committee reviews and identifies potential cases where 
we might focus our resources. The Publication Committee 
publishes our quarterly newsletter and the Website Committee 
continues to improve our website by adding content and 
resources. Our Public Policy committee focuses on our 
lobbying agenda while the Finance Committee develops the 
budget.  The Membership Committee focuses upon attracting 
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This is the first of what CT NAELA hopes will be a 
series of recurring articles on practical tips, traps to 
avoid, thoughts and musings in the practice of Elder 
Law. We invite any member of CT NAELA to con-
tribute an article or tidbit of any length on a topic that 
they feel other members would appreciate or ought to 
know about. Any submission, or question about a sub-
mission, should be sent to Paul T. Czepiga at paul@
ctseniorlaw.com.  We are pleased to kick off this series 
with an article by Paul on gifting provisions in Powers 
of Attorney. 

Gifting Provisions Under a Connecticut Durable 
Power of Attorney—Peeves  and Thoughts

We all draft Powers of Attorney (POA) each day in 
our practices. And we have drafted them, if you have 
practiced for any considerable length of time, to fit 
every fact pattern conceivable. In my view, a POA for 
an Elder Law or Estate Planning practice is the most 
important document because if the client becomes dis-
abled and has assets that can or should be gifted, the 
client would probably want them gifted in the same 
manner the client would want them to pass at death. 
The POA then, if properly drafted, allows the agent to 
essentially accelerate the terms of the  client’s Will. 
What could be more important than adhering to a cli-
ent’s wishes during life and at death? 

As you read this article, keep a few things in mind. 
First, this is not a legal treatise—just some of my 
thoughts as I sit here and think about prior experi-
ences with POAs. Second, the Elder Law Section of 
the CBA, in conjunction with the Estates and Probate 
section, is working on a total overhaul of our POA 
statute. 

Also, before we get to gifting provisions in particular, 
let’s take a look at some overall peeves and do our best 
to avoid them:

But this article is about gifting, about which most of 
my peeves are centered.  So here goes.
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and retaining members and the Mentor Committee 
runs our mentoring agenda. We are always looking 
to add members to each of these committees so 
think about volunteering to serve on one of these 
committees since I am confident it will enhance your 
NAELA experience. For more information about any 
of these committees or to join a committee please 
contact any of the board members or send me an email. 

On October 14, 2011 we will be holding our 
annual fall seminar. The Program Committee has 
put together a great program involving a speaker 
from the Department of Social Services answering 
questions on preparing and submitting Title 19 
applications, Donna Levine speaking on home care, 

Mark Dost speaking on the use of trusts to protect 
the family residence and Joe Cipparone speaking on 
annuities. This looks like an excellent program and 
I encourage everyone to attend.  See page 12 for the 
CTNAELA Registration Form.

During our relatively short history, our Chapter has 
distinguished itself both through our lobbying and 
legislative efforts, and our educational programs. I 
look forward to helping us continue to be one of the 
best state chapters in the nation.   

Why do some attorneys use a POA form other 
than that authorized by  CGS section 1-42? The 
Connecticut Statutory Short Form Durable POA 
is what institutions are used to seeing, so why use 
an unfamiliar (at least to them) document? If you 
don’t like what CGS 1-42 provides, then feel free 
to add to it.  I do (more on that below).

Why are some attorneys who purport to use the 
Connecticut Statutory Short Form Durable POA 
using a form that is woefully outdated? How of-
ten do you see a POA without the reference to 
45a-175 in the opening paragraph (if you don’t 
know what the reference to 45a-175 is, then you 
are overdue for some CLE!). Or still referencing 
health care decisions under paragraph (l) (more 
CLE again).

Even if you are using the most up-to-date version 
of the Connecticut Statutory Short Form Durable 
POA, you must still add language to it in order 
to achieve its maximum efficacy. If you are not 
adding additional provisions (and lots of them) to 
your POAs, it is CLE time again. I am now up to  
24 additional provisions, the two most recent hav-
ing to with online banking and the impact of an 
agent’s bankruptcy on the agent’s gifting author-
ity (did you attend CT NAELA’s Annual Meet-
ing and hear the speaker’s discussion about the 
impact of an agent’s bankruptcy on gift making?).

1.

2.

3.



1. Connecticut law does not allow an agent to make 
gifts under a POA unless either 1) there is a history 
of gift-making by the principal, in which case the 
agent may continue the pattern of gifts or 2) the POA 
provides gift-making authority, in which case the 
agent may make gifts to the extent of authority con-
veyed in the gifting provision. See Estate of Antone v. 
Staphos (Conn Sup. Ct. 11-17-94) and its companion 
case Antone v. Antone. See also In Estate of Gaynor, 
T.C. Memo 2001-206, August 6, 2001) where the Tax 
Court held that $144,000 of transfers made in the two 
years prior to the decedent’s death were includible in 
the estate because 1) the Connecticut POA in question 
did not expressly authorize gifts; 2) there was no prior 
gift giving pattern by the decedent and 3) the estate 
did not show that the decedent intended to grant gift 
making authority under the POA. 

2. I am presented by an agent with a POA that has 
gift-making language, but the authority to make gifts 
only permits the agent to makes gifts that do not 
exceed the annual exclusion amount. The principal 
is now incapacitated and unable to sign a new POA. 
Why have this gifting limitation when neither the 
principal nor the agent is ever going to have estate or 
gift tax exposure? What happens when we are dealing 
with a modest net worth principal and a modest net 
worth agent? The principal is now in a nursing home 
and lacks capacity to sign a new POA, but there is 
an opportunity to protect hundreds of thousands of 
dollars of assets. An opportunity to gift large sums 
and protect the money from being spent at the nursing 
home is now lost. What do you tell the agent? Even 
if you did not draft the POA, do you want to be the 
impetus for a malpractice claim?

Well, you say, who is going to know or find out if the 
agent exceeds their authority, assuming the financial 
institution or other custodian of the assets  allows a 
gift in excess of the annual exclusion amount to be 
made? 

Did someone mention DSS?  DSS is, in the Elder 
Law context, a very serious threat.  I have had, at a 
Fair Hearing, DSS’s attorney question the gift-making 
authority under a POA and had to concede the lack 
of authority (it was NOT my POA!) and return the 
gift.  And what if the agent exceeds the authority and 
a disgruntled family member (who was not included 
in the gift) finds out? You have to ask yourself: “Why 
am I even being forced to have this discussion with the 
agent because of someone else’s lousy POA?”

Or maybe DSS is not concerned and there is no 
disgruntled family member. What if the “gift” is 
the transfer of an institutionalized spouse’s ½ the 

home to their community spouse. No problem says 
DSS—they won’t even look at the POA. Now enters 
the Connecticut Standards of Title.  Take a look 
at Standards 6.4 and 6.5. If the agent is going to 
be a donee of the real estate then the POA gift 
provision must allow the agent to gift to themselves.  
Do you want to explain to your client why you 
now need a Conservatorship and attendant expense 
and inconvenience for the very limited purpose of 
transferring an exempt asset? Again, why are you 
being forced to even have this discussion?

Is the solution a gift provision with unlimited gift 
authority? Something that might say, for example: 
“my agent may make gifts of any amount to my 
spouse and my lineal descendants  in equal or unequal 
amounts (including my agent designated herein if 
my spouse or a lineal descendant and such gifts shall 
not be construed as self-dealing or a breach of any 
fiduciary duty) of any assets owned by me.”

Oh, but what of the wealthy client or the wealthy agent/
child/spouse? Do we want the agent/child/spouse to 
hold a POA with unlimited gifting authority? Would 
this not constitute a general power of appointment 
over the parent/principal’s assets and would not 
the IRS/DRS be very interested in this under the 
right circumstances? If you are concerned, there are 
safeguards one can build into the POA to prevent this 
such as:

“Notwithstanding the above, any power or authority 
granted herein shall be limited to the extent necessary 
to prevent this Power of Attorney from causing 1) 
my income to be taxable to my Agent, 2) my assets 
to be subject to a general Power of Appointment by 
my Agent, and 3) my Agent to have any incidents of 
ownership with respect to any life insurance policies 
that I may own on the life of my Agent, 4) my Agent to 
be able to satisfy his or her support obligations to his 
or her dependents and 5) with regard to my agent, no 
sum may be paid to him (or her), to his or her creditors 
or estate, or his or her estate’s creditors  in any amount 
that would result in the exercise of a taxable general 
power of appointment.” 

Or you can use an independent agent alone (you 
as the attorney perhaps) for any gift to anyone or 
use an independent agent in conjunction with a 
family member agent (the family member  agent may 
make gifts to anyone other than themselves and the 
independent agent’s authority is limited to making 
gifts to the family member/agent).

You could even add the following where appropriate 
if you wanted the agent to have unlimited authority
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in the event it might make sense to remove the above 
limitation if the principal were in a nursing home:

3. What about the generic gift provision that an 
attorney might add to all their POAs that  says:

 

In sum, there is no “one size fits all.” I use many 
different gift provisions depending on the financial 
and family facts presented. The key is to  think 
through what your client wants to accomplish now 
and to build in flexibility for the future. These are 
some of my peeves and perceived problems related 
to POA gift making. The point is to tailor a gift 
provision to the facts as they exist at the time of 
drafting and as matters are likely to unfold in the near 
term AND  to keep your client, the client’s agent, and 
yourself out of trouble!

Attorney Paul T. Czepiga is a Principal of CzepigaDalyDillman 
LLC in Newington, Wethersfield & Vernon
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“Notwithstanding the above, at such time as I am 
permanently mentally or physically incapacitated, 
as determined by my agent herein, which determi-
nation is to be based on sound medical evidence, I 
remove any gift restrictions in this paragraph and 
I remove any restrictions on my agent’s authority 
in this Power of Attorney that relate to or con-
cern general powers of appointment.  An affida-
vit by my Agent witnessed by two persons and 
notarized stating that I am permanently mentally 
or physically incapacitated shall be sufficient for 
all land record purposes and  for any party in pos-
session of my assets to rely upon in making my 
assets available for gift purposes as so instructed 
by my Agent.”

“My agent may make gifts of any amount to my 
spouse and my lineal descendants (including my 
agent designated herein if my spouse or a lineal 
descendant and such gifts shall not be construed 
as self-dealing or a breach of any fiduciary duty) 
of any assets owned by me.  Such gifts are sub-
ject to the limitation that gifts, if any, to my chil-
dren must be equal in any calendar year, it being 
my intent that all my children receive the same 
amounts or value of property as gifts in any cal-
endar year.” 

Sounds fine until I look at the principal’s Last 
Will and Testament and it provides for unequal 
treatment of children or maybe even cuts out a 
child.  Remember, in my view, if an agent is  go-
ing to make large gifts on  behalf of the principal, 
is not the gift provision a means to, and very likely 
intended by the principal to, accelerate the Will? 
How painful if the principal knew that for every 
$1 going to the good child via gift, $1 had to go to 
the disinherited or bad child. The other choice is 
to make no gifts at all. How about, as a solution in 
those situations in which there is disparate treat-
ment in the Will,  using the following provision to 
correct the problem:

“My agent may make gifts, outright or in trust, 
of any assets owned by me in any amount and 
to any person or entity (including my agent des-
ignated herein and such gifts shall not be con-
strued as self-dealing or a breach of any fiducia-
ry duty)  provided that such gifts are consistent 
with my existing estate plan or proper Medicaid, 

estate, or disability  planning.  My agent may rely 
upon any written instrument executed by me, if 
available, including my Last Will and Testament, 
intervivos trust, beneficiary designations, or per-
sonal effects memorandum.  Nothing in this provi-
sion is intended to give my Agent a general power 
of appointment.  A certification by my Agent wit-
nessed by two persons and notarized stating that 
such a gift is in conformance with my existing 
estate plan or proper Medicaid, estate, or disabil-
ity planning shall be sufficient for all land record 
purposes and  for any party in possession of my 
assets to rely upon in making my assets available 
for gift purposes as so instructed by my Agent.”
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Perhaps no person was more surprised at the lawsuit 
brought by Wilton Meadows Rehabilitation and Heath 
Care Facility than Sally Coratolo.  In 2008, Wilton 
Meadows Rehabilitation and Heath Care Facility 
(herein “Wilton Meadows”) named Sally Coratolo as 
the defendant in a collections lawsuit merely because 
she was married to a resident of the nursing home 
facility.  The Connecticut Supreme Court’s decision, 
released in January of this year (see Wilton Meadows 
LP v. Coratolo, 299 Conn. 819 (Conn. 2011)), 
highlights the legal protections afforded to spouses of 
nursing home patients and the increasingly aggressive 
tactics utilized in nursing home collections. 

I.   Factual Background:

On August 14, 2006, Sally’s husband, Carmen 
Coratolo, became a resident at Wilton Meadows 
until his passing on October 10, 2007.  For the first 
seven months of his stay at Wilton Meadows, Carmen 
found himself in a financial situation that many senior 
citizens find themselves in: he did not have medical 
insurance or Medicaid coverage.  As a result, Carmen 
accumulated a debt of $60,795.32.  Roughly six 
months after his death, and much to Sally’s dismay, 
Wilton Meadows brought an action against her to 
recover the unpaid balance.

Sally’s surprise to the filing of the action is of particular 
note considering the legal precautions she and her 
husband took prior to his stay at Wilton Meadows.  In 
March of 2006, five months prior to Carmen beginning 
his stay at the healthcare facility, the Probate Court for 
the District of Norwalk appointed a conservator of 
his person and estate and entered a decree protecting 
Sally’s assets.  Since Sally was neither Carmen’s 
conservator nor did she hold power of attorney over 
his affairs, she had no control of his assets.  Even 
more perplexing, Sally never signed a contract with 
Wilton Meadows as a responsible party and had never 
personally been a recipient of its services.

II.   Procedural History:

Wilton Meadows’ action, brought before the Superior 
Court, was merely a one count complaint alleging 
that Sally was liable for Carmen’s debt pursuant to 
Connecticut General Statutes (herein “C.G.S.”) §46b-
37.  Sally filed an answer, denying liability for the 
outstanding balance, and quickly moved for summary 
judgment, alleging that she could not be liable under 

the statute.  In granting Sally’s motion, the trial court 
concluded that the language of C.G.S. §46b-37 was 
plain and unambiguous and did not apply to the 
care and services that Wilton Meadows provided to 
Carmen.  Subsequently, Wilton Meadows filed its 
appeal.  (Notably, upon the granting of the motion 
for summary judgment, Wilton Meadows filed an 
additional lawsuit against Sally to recover the debt 
based upon a purported oral contract and a purported 
breach of an implied contract even though Sally 
never had a contract with Wilton Meadows.  The 
case remains pending.  See Wilton Meadows v. Sally 
Corotalo, FST-CV-09-5009680-S.)

III.   Issues Decided on Appeal: 

While the Justices also wrangled with issues concerning 
the appropriateness of the pleadings, the ultimate 
substantive issue before the Connecticut Supreme 
Court was whether nursing home care and services fall 
within the meaning of “articles” and “support of the 
family” pursuant to C.G.S. §46b-37(b)(4).

A. C.G.S. §46b-37: Outlining the Scope of a 
Spouse’s Liability for Purchases by the Other.

Connecticut General Statute §46b-37 protects 
individuals from liability for purchases made by his 
or her spouse.  Conn. Gen. Stat. §46b-37(a)(2011).  
Notwithstanding the general rule, C.G.S. §46b-37(b) 
enumerates circumstances in which one spouse will 
be found liable for the purchases or debts of the other:  
“[I]t shall be the joint duty of each spouse to support 
his or her family and both shall be liable for: (1) The 
reasonable and necessary services of a physician or 
dentist; (2) hospital expenses rendered the husband 
or wife or minor child while residing in the family 
of his or her parents; (3) the rental of any dwelling 
unit actually occupied by the husband and wife as a 
residence and reasonably necessary to them for that 
purpose; and (4) any article purchased by either which 
has in fact gone to the support of the family or for the 
joint benefit of both.”  Conn. Gen. Stat. §46b-37 (2011). 

B. Wilton Meadows Argument: Nursing Home 
Care and Expenses are Included within C.G.S. 
§46b-37(b).

On appeal, Wilton Meadows argued that the term 
“articles”, as referred to in C.G.S. §46b-37(b)(4)
be interpreted to include nursing home expenses.  

The Limitations of Spousal Liability to Nursing Homes: 
Wilton Meadows, LP v. Coratolo
By: Carmine Perri, Esq. and Kyle Auty, Esq.



Though not specifically enumerated, Wilton Meadows 
argued that legislative history indicates an intention 
for nursing home expenses to be included within the 
meaning of the term articles.  In addition, though not 
plead in its complaint, and specifically dismissed in 
its original brief to the Court, Wilton Meadows argued 
in its reply brief that nursing home expenses are part 
of the definition of hospital expenses pursuant to 
C.G.S. §46b-37(b)(2).   To this argument, the Court 
stated, in Footnote 3, “our analysis of the relationship 
between §46b-37 and General Statutes §19a-550; 
see footnote 8 of this opinion; essentially forecloses 
the construction proffered . . . .”  Wilton Meadows 
LP v. Coratolo, 299 Conn. 819, 824 (Conn. 2011).

C.  Sally Coratolo’s Argument: C.G.S. §46b-37 
Must be Strictly Construed.

Sally Coratolo’s argument, which was also the basis 
for her motion for summary judgment at the trial 
court, was that the Court must read the plain language 
of C.G.S. §46b-37, noting that the Court, in prior 
decisions, held that “this section is in derogation 
of common law and creates liability where none 
formerly existed; therefore, this section should be 
strictly construed and not enlarged in its scope by 
mechanics of construction.”  Yale University School of 
Medicine v. Collier, 206 Conn. 31, 36 (1988).  Sally 
further argued that the legislative history of C.G.S. 
§46b-37 shows that the legislature has expanded the 
statute through the last century and if the legislature 
wanted  to expand the statute to specifically include 
nursing home expenses, it would have explicitly done 
so.  Therefore, since none of the exceptions explicitly 
included nursing home expenses, the judgment of the 
trial court must be affirmed.

IV.  Supreme Court’s Holding: Plain Language 
Trumps Creative Interpretation.

The Connecticut Supreme Court affirmed the decision 
of the trial court, stating that “[t]he plain meaning of 
the word article by itself . . . clearly and unambiguously 
refers to a tangible item and excludes the plaintiff’s 
care and services.” 299 Conn. 819, 827.  The Court 
further stated that a strict reading of the statute was 
necessary to comply with C.G.S. §19a-550, which 
establishes a patients’ bill of rights for any person 
admitted to a nursing home facility and states that 
a patient “shall not be required to give a third-party 
guarantee of payment to the facility as a condition 
of admission to, or continued stay in, the facility.”  
Conn. Gen. Stat. § 19a-550(b)(26)(2011).  In other 
words, the Court refused to adopt Wilton Meadows’ 
interpretation of C.G.S.  §46b-37(b)(4) as it would, 
against black-letter law, make the spouse of a nursing 

home resident a third party guarantor of payment by 
raising an implied promise from the use of goods in 
the support of the family. See Mayflower Sales Co. v. 
Tiffany, 124 Conn. 249 (1938).

V. Conclusion:

The Wilton Meadows case demonstrates the aggressive 
nature of nursing home debt collection cases.  Though 
the Connecticut Supreme Court found that Sally was 
not statutorily liable for the expenses incurred by her 
late husband, it is evident from both lawsuits filed 
against Sally that elder law practitioners throughout 
Connecticut must stay apprised of the evolving area 
of nursing home collections law and its effect on 
unsuspecting family members and friends.

Carmine Perri, Esq. and Kyle Auty, Esq. are attorneys 
at Bishop, Jackson & Kelly LLC in Milford.
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I attended NAELA’s annual meeting in Las Vegas, 
from May 19 to May 21, 2011. During the conference 
I attended several seminars which I agreed to 
summarize for the benefit of our membership. This 
is the conclusion of a two-part summary covering 
these seminars.

The Use of Trusts in VA Planning

Trusts have become a hot topic in VA benefits planning 
according to Robert A. Mason’s presentation. He 
noted at the outset that this topic can be confusing 
for several reasons. First, the Department of Veterans 
Affairs has provided scant guidance in this area 
resulting in confusion with respect to the use of 
grantor trusts. Second because the VA, Medicaid 
and tax rules applicable to trusts are not paragons 
of clarity, many practitioners stick with a few basic 
alternatives. Third, in the VA planning context it 
is often required that attorneys also understand the 
Medicaid rules since often Medicaid will be a future 
option. Finally, the tax rules relating to the taxation 
of trusts are complex.

In the VA planning area, the planner must consider 
more than just simply qualifying for VA benefits but 
should also consider the client’s other desired goals. 
In the speaker’s experience, there are typically four 
ancillary goals, one or more of which his clients 
seek to obtain:  asset protection; preservation of 
capital gains on sale of personal residence; potential 
reservation of an income stream to assist in living 
expenses; and the preservation of stepped-up basis in 
appreciated assets on the death of the veteran. 

Because the VA does not currently penalize transfers 
of assets, nor does it have any look back period, 
many applicants can transfer assets in excess of the 
VA’s “amorphous” asset limit of “not more than 
$80,000 but maybe less” and immediately qualify for 
VA benefits. Practitioners always need to be aware of 
the differences between the trust rules in a VA setting 
and those in the Medicaid setting. Since the VA does 
annual eligibility reviews, some grantor trusts may 
result in taxable income without the actual receipt 
of cash, practitioners should be prepared to explain 
to a VA adjudicator the nuances of a grantor trust. 
VA application forms published in June of 2010 now 
require revelation of all transfers so attorneys need 
to be prepared to disclose and discuss all transfers in 
connection with the application. 

 

The VA issues VA General Counsel Precedent 
Opinions (“VAOPGCPREC”) which are VA 
interpretations of various regulations and statutes 
and provide some guidance as to how the VA is likely 
to interpret various issues in the benefit application 
context. These opinions are available online at www.
va.gov/ogc/precedentopinions.asp. Often they are 
the only authority and, equally troubling, they are 
often poorly written. Attorney Mason discussed three 
important opinions in the application context. 
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VAOPGCPREC 72-90 (7/18/90) dealing with 
testamentary trusts providing benefits for the 
“comfort” of the surviving spouse. The opin-
ion addressed the availability of the trust assets 
for the Improved Pension benefit when the trust 
directed the trustee to provide benefits for the 
“comfort” of the veteran. The opinion held that 
the assets and income in a discretionary trust 
are countable when “actually allocated for the 
claimant’s use” and “only the portion of the trust 
property that has been made available for the 
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 Opinions 72-90 and 64-91 provide some 
comfort that in theory, the construction of a grantor 
trust with an income interest of some sort to the 
grantor/veteran along with a divesture by the veteran 
of title to the principal should work in the VA context. 
There has been considerable debate by attorneys 
practicing in this area concerning the use of income 
only trusts for VA benefit qualification. The speaker 
indicated that he was unaware of a single case in 
which the VA has approved benefits in a situation 
where an income only trust had been used. Having 
discussed the VA’s history in the context of trusts, 
Attorney Mason summarized the four ancillary goals 
many of his client’s normally seek when applying for 
VA benefits. 

General asset protection. The key consideration 
here is to insure that the grantor does not retain 
powers or benefits that will trigger Medicaid inclu-
sion. The use of an irrevocable nongrantor trust will 

veteran’s use is countable”. The opinion recites 
the fact that the VA has consistently held that 
property and the income therefrom held in trust 
will not be recognized unless the claimant has 
sufficient control over the property and the prop-
erty has actually been allocated for the claimant’s 
use. The opinion concludes that because the vet-
eran did not hold legal title to or control of the 
trust property, only the portion of the trust prop-
erty (including the trust-related income) which 
has actually been made available for the veteran’s 
use is countable. 

VAOPGCPREC 64-91 (9/9/91) dealing with Irre-
vocable Income Only Trusts held that “where the 
veteran does not hold legal title to or control of 
the trust property, only such portion of the trust 
property as has been made available for the vet-
eran’s use is countable for purposes of the income 
and net worth provisions”. Consequently the val-
ue of the trust assets should not be includable for 
estate valuation purposes unless they have been 
allocated and are available for the veteran’s use.

VAOPGCPREC 73-91 (12/17/91) dealing with life 
insurance proceeds and inheritances by a Veteran 
in the context of an irrevocable trust for the ben-
efit of his grandchildren are  countable resources 
for Improved Pension purposes. The veteran cre-
ated an irrevocable trust funded with life insur-
ance and an inheritance for his grandchildren and 
was the trustee of the trust. The opinion held that 
these assets were not part of the veteran’s estate 
after the trust was established because his only 
role was as trustee of the trust.  

insure that assets are not deemed available. Prac-
titioners need to be aware of a recent Massa-
chusetts case of Doherty v. Dir. Off. Of Medic-
aid (MA App. Ct, Essex, No. 08-P-939) (March 
2009) which will have little authority outside of 
Massachusetts but does provide an excellent tem-
plate for a state agency to successfully mount a 
challenge to an irrevocable income only trust. 

Preservation of Capital Gain Exclusion on the 
Sale of the Residence. IRC Sec. 121 provides for 
the exclusion of some or all of the gain on the sale 
of a principal residence. In this case the trust must 
be a grantor trust with respect to the principal. 
Therefore, consider including a provision grant-
ing to a nonadverse party a power of substitution 
pursuant to IRC Sec. 675(4)(c). Alternatively you 
could grant the power to direct beneficial enjoy-
ment of the trust assets to a nonadverse party pur-
suant to IRC Sec. 674.  It was also recommended 
that you should also consider the use of a basic 
occupancy agreement allowing the grantor to oc-
cupy the house in exchange for assuming main-
tenance, utilities, insurance and upkeep expenses 
to counter some of the arguments made in the 
Doherty case cited above. 

Possible Reservation of an Income Stream. This 
is an uncertain area which the practitioner needs to 
be careful when drafting trusts. Most practitioners 
feel that an “income only trust” should not trigger 
deemed countability for VA purposes, especially if 
the income stream is subject to diversion or a dis-
cretionary sprinkle standard. However this whole 
area is an uncharted landscape where attorneys 
need to be careful when advising their clients. 

Preservation of Stepped-up Basis. This is often 
a concern when dealing with highly appreciated 
assets, especially real estate. If the grantor retains 
the right to “designate the persons who shall pos-
sess or enjoy the property or income there from” 
and that right is subject to the cooperation of “any 
person” the trust will be included in the grantor’s 
gross estate under IRC Sec. 2036(a)(2) and Treas. 
Reg. Sec. 20.2036-1(b)(3). Accordingly, a provi-
sion which provides “Grantor, with the advance 
written consent of John Smith (where John Smith 
is an adverse party) may designate trust property 
to any individual other than himself, his estate, his 
creditors, or creditors of his estate” will not create 
grantor trust status but will trigger estate tax in-
clusion resulting in the desired stepped-up basis. 
Therefore if the only concern is the preservation 
of stepped-up basis, such a trust will accomplish 
this result without triggering any concerns a grant-
or trust might present in the VA planning context.  
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Growing Your Practice Through “Soft Marketing”

I also attended a seminar on “soft marketing” 
sponsored by the Council of Advanced Practitioners, 
an invitation-only, section of NAELA, comprised of 
very experienced members. The panel discussed the 
topic of “soft marketing” as distinguished from what 
most members know as hard marketing. The panel 
first suggested marketing can be viewed as two 
complementary segments:  hard marketing and soft 
marketing. Hard marketing focuses upon print, radio, 
internet and TV advertising. Hard marketing works 
and that’s why practitioners do it and should continue 
to use these mediums for promoting their skills. Soft 
marketing, on the other hand, is more subtle. The 
example given was EXXON’s sponsorship of Public 
Broadcasting programming “this show about saving 
the tiger has been brought to you by EXXON, 
working for a greener future.” EXXON’s message 
to the public is that they are a good company 
who cares about nature and the environment.  
This is an example of “soft marketing” focusing 
upon not selling yourself directly but promoting 
yourself as a supporting and understanding and as 
a “go-to person” if you have an elder law issue. 

Not all these soft marketing suggestions maybe 
applicable to your practice or within your comfort 
level when marketing your practice. However, I 
believe that most readers will find one or more of these 
ideas an effective way to market your practice and can 
be implemented into your marketing strategy. These 
are the soft marketing techniques recommended and 
used by this group of very experienced NAELA 
members in their own practices. 

The first suggestion was not to focus upon marketing 
at all. Although marketing is important, the panel 
stressed that your day to day actions are even more 
important. Your best marketing is a satisfied client. 
A successful marketing campaign which brings in 
clients who end up not being satisfied with your 
performance will often end in failure.  The key, 
in the panels’ opinion, is to be known for your 
knowledge, your compassion and for your integrity 
and not for your full page ad in the phone book. 
With that in mind here are some ideas to improve 
your soft marketing. 

Sponsorships and donations can play an important 
role. Decide whether your sponsorship will be for 
publicity purposes for your firm or for good works 
and set your budget accordingly. For example, 
consider supporting local charities that cater to the 
elderly and the disabled. Typically for a few hundred 
dollars you can get your name in the program, on 
the T-shirt, or in the sponsorship listing. Consider 

sponsoring a hole in a charity golf tournament, 
especially a tournament which serves your client 
base.

Be active in NAELA and your state chapter. You 
can only get referrals from other members if they 
know who you are. Be seen and be heard. Volunteer 
on committees in your local chapter and develop 
personal relationships with other NAELA members.

Develop an instructive web page. Since Google is 
the primary search engine, develop information that 
contains key words individual use when searching 
for your services such as Social Security benefits, 
Medicaid eligibility, Title 19 and Medicare Part D. 
Get involved in non-profits that both serve clients 
and you have an interest in. Join the board of 
your local Alzheimer’s Association, Brain Injury 
Services, Autism Association or other non-profit 
which serves the elderly and disabled. List these 
organizations on your website. 

Each month, visit at least one long term care facility 
where you have not been before. Take notes and 
pictures and create a file you can refer to when 
asked about alternatives or specific institutions by 
your clients. Nothing makes clients feel more at 
ease than knowing you are familiar with where their 
loved-one will be staying. 

Take on some pro bono cases where you can make 
a difference. Although most practitioners have full 
workloads, if a sympathetic case comes to your 
attention and the client does not have the resources 
to pursue it, consider helping anyway. Not only does 
this benefit the client, it is good publicity for you.

Send cards. Send sympathy cards when a client or 
family member dies. Avoid religious themed cards or 
those with long, pre-written sentiments. Always add 
a personal greeting of sympathy. Send holiday cards 
not only for Christmas and Hanukah but consider 
Thanksgiving, Memorial Day, and Veterans Day. 

Consider doing an event for National Advance 
Directives day generally held on April 16th, the day 
following the end of tax season. Many firms hold 
seminars on April 16th explaining the issues related 
to advance directives and some even assist individuals 
prepare their advance directives and witness their 
signatures. This is a valuable community service 
which can also produce some positive publicity for 
your firm. 

Have a big office sign. People often hire attorneys 
merely because they saw a sign outside an attorney’s 
office. The sign advertises both that you work there 
and that you are an elder law attorney. The panel’s
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advice was to use a white sign with green, Serif font 
lettering. The recommendation was to keep it simple 
and just say “John Smith, Elder Law Attorney” with 
your phone number.

Business cards. On the back of your business card 
list your areas of practice; e.g. life care planning, 
estate planning, asset protection, probate, and special 
needs.

Put your name on the desk of referral sources by 
having coffee cups printed with your name and 
contact information. Fill the cup with wrapped 
candies and deliver them to local hospital 
discharge planners and admissions persons at 
local nursing homes and assisted living facilities. 

Informational brochures. Have materials of value 
to your clients in your waiting room area for them 
to take home. For example, have a booklet with 
your firm information printed on it about planning 
for your funeral or a guide to retirement living.

Do CLE presentations for other attorneys. By doing 
these programs you are establishing yourself as a 
leader in the field of elder law and demonstrating 
the complexities in this area. If you want more 
referrals from other attorneys, provide them with 
free CLE they will be grateful and impressed with 
your knowledge which should result in additional 
referrals. Set up a Facebook page for your firm and 
invite your referral sources to be your friends. 

Host a summer afternoon event for referral sources. 
Invite a small group of potential referral sources 
for drinks and light snacks. This provides a relaxed 
atmosphere and a chance to chat in an informal 
setting and learn more about each other. 

Join local business groups. Consider joining the 
Lions, Kiwanis, Rotary, Optimist Club, Chamber 
of Commerce or other group of professionals who 
network. Getting your name and face known to these 
networking sources can pay dividends. 

Reward clients who refer business to you. Buy 
Starbucks gift cards with your firm name and contact 
information on them and send them to clients who 
refer business to you. 

As you can see there are lots of ways in which 
you can use “soft marketing” to enhance and 
grow your practice. Some of these ideas you may 
already be using while others may not be applicable 
in your situation. Either way, probably everyone 
can use at least one of these ideas to expand their

soft marketing campaign. If nothing else, I think 
it is useful to know what avenues other elder law 
attorneys are using to market their practices. 

Attorney William O’Connor is Principal of the Law 
Office of F. William O’Connor LLC in Avon.
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SEPTEMBER, 2011 

9/20/11  6 p.m.  Connecticut Bar Association Elder Law Section Meeting 
9/23/11  9 a.m.  Connecitut Bar Association; The Federal Tax Instititue of New England

OCTOBER, 2011 

10/3/11  6 p.m.  Connecticut Bar Association Estates & Probate Executive Committee Meeting
10/11/11  9 a.m.  CT-NAELA Board Meeting 
10/14/11  9 a.m.  CT-NAELA Fall Seminar
10/18/11  6 p.m.  Connecticut Bar Association Elder Law Section Meeting   
  

NOVEMBER,  2011 

11/8/11  - 11/12/11  NAELA National Aging and Law Institute and Advanced Elder Law Boot Camp
11/8/11  9 a.m.  CT-NAELA Board Meeting 
11/15/11  6 p.m.  Connecticut Bar Association Elder Law Section Meeting  

DECEMBER, 2011

12/5/11  6 p.m.  Connecticut Bar Association Estates & Probate Executive Committee Meeting
12/13/11  9 a.m.  CT-NAELA Board Meeting   
12/20/11  6 p.m.  Connecticut Bar Association Elder Law Section Meeting

Please contact the Joe Cipparone (jac@kccaz.com; 860-442-0150), if you have any questions about these 
calendar items. See the CT-NAELA web site (www.ctnaela.org) for calendar updates under Events.

Calendar of Events
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Name:________________________________________________________________________

Firm Name:____________________________________________________________________

Address:______________________________________________________________________

Email Address:________________________________Tele._____________________________

CT NAELA Member:        Yes________    Or No________

CT NAELA MEMBER:

 __________   attendance and materials (includes lunch) $199

 __________   cannot attend but want materials and CD  $199

NON-CT NAELA MEMBER:

 __________   attendance and materials (includes lunch) $249

 __________   cannot attend but want materials and CD  $249

Register and pay by credit card by linking to: www.naela.org/CTFALL
Or Mail Check Payable TO “CT NAELA” and registration:
Attorney Elizabeth N. Byrne
141 Broad Street, Middletown, CT 06457
Tele. No.: (860) 344-1767 Fax: (860) 347-9038  ebyrne@fgb-law.com

Cancellation Policy:   Cancellations and refund requests will be honored on the following basis: 7 days or more before the seminar, 
100% refund; thereafter, registrant can substitute materials/CD order but no refund of seminar fee.  Substitute registrants from 
same offices are welcomed.
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  !

Registration Form

For CT NAELA’s Essential And Practical Elder Law Updates

Four Points by Sheraton
275 Research Pkwy, Meriden

Friday, October 14, 2011 (8:30 am to 3:30 pm)
Continental Breakfast and lunch included.


