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PRESIDENT’S MESSAGE:

Your Chapter Dues are Yielding Results
By Attorney Brendan F. Daly

You may wonder how our Chapter is allocating funds in its operating budget.
I am pleased to report that we have achieved much success—most recently in supporting litigation. In 2010 the CTNAELA Board agreed to provide financial support
to fund a federal lawsuit challenging the Connecticut Department of Social Services
(DSS) policy of treating the income stream from immediate annuities as an available
asset in determining Medicaid eligibility. The federal district court in Lopes v. Starkowski held that the DSS policy contravened federal law. The State appealed, and in
October the United States Court of Appeals for the Second Circuit affirmed the district court decision in Lopes v. Department of Social Services. Please read Attorney
Joe Cipparone’s excellent article in this issue: “What you need to know about Lopes
v. DSS” for more specifics on what this decision means.
We never would have been able to launch this challenge without CTNAELA’s
financial support. The Board, in turn, had the resources to assist in funding the lawsuit
because of the Chapter members’ support in the form of dues and attendance at our
seminars. Together, we are changing the law and championing the cause of our elderly
clients. In addition, because we successfully challenged the State under 42 USC. Sec.
1983—which provides that the prevailing party is entitled to cover the cost of legal
fees—the Chapter will now receive the entire sum it advanced to support this case,
which we will allocate for future litigation. So our Litigation Committee is once again
active and in the process of selecting an appropriate issue to support in litigation. All
of this has been possible because of you—the Chapter members. On behalf of the
Board, I extend my sincerest thanks and look forward to your continued support.
CTNAELA has also had success in allocating funds for successful lobbying efforts, which we continue to pursue. Our Public Policy Committee works closely with
the Chapter’s hired lobbyist in support of legislation to benefit our clients. This year
we are once again working to win back our prior success in increasing the community
spouse protected amount to the maximum threshold. In litigation and public policy,
be assured that your Board is working zealously to bring about beneficial change for
our clients. So please help us keep up the good fight—continue to support us and you
will continue to see positive results. ■
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Report from the NAELA 2012 National Aging & Law Institute
November 8 –10, 2012
By Attorney Amy E. Orlando

I attended the NAELA 2012 NATIONAL AGING & LAW
INSTITUTE conference held November 8-10, 2012. The event
was co-sponsored by the National Academy of Elder Law Attorneys (NAELA) and the National Aging and Law Conference
(NALC). In all, there were approximately forty (40) sessions.
This article will summarize some of the sessions that I attended.
Please note that the brochure with a listing of each session is
available at the NAELA web site (www.naela.org) and one can
purchase a recording of each session and its materials online or
by podcast by entering the Library under “Educational Seminars”
on the NAELA web site.

Elder Abuse and Exploitation

There were multiple general sessions on elder abuse and exploitation, with a focus on financial exploitation and predatory
marketing. Recognizing it as an epidemic, much of the content of
the presentations included a call to action, along with suggestions
for possible changes for intervention and prevention.
The first session panelists included the Honorable Kathy
Greenlee, Administrator for Community Living and Assistant
Secretary for Aging Administration on Aging, U.S. Department
of Health and Human Services; Hubert H. “Skip” Humphrey III,
Consumer Financial Protection Bureau, Office of Older Americans; Lori A. Stiegel, Esq., Senior Attorney, Commission on Law
and Aging, American Bar Association; and Richard C. Milstein,
Esq., Akerman Senterfitt. The problem of elder abuse has received the attention of the White House, with hope that positive
change will follow as a result; however in the meantime there are
three very important questions that we practitioners should ask
ourselves:
1) Are any of the people I serve abused?
2) Do I know who they are?

3) Do I know what those people need from me?

The panelists agreed that changes need to be made locally,
at the State level, if the problem is to be adequately addressed.
At the federal level, one change that has already been initiated
was the creation of the Consumer Finance and Protection Bureau,
launched a little over a year ago, to ensure that consumer financial products that are marketed to elders are fair, competitive and
accessible by all, and to combat unfair, deceptive and abusive
practices.
Another panelist proposed requiring financial institutions,
who often have the first opportunity to view suspicious activity, to be mandated reporters, but acknowledged some practical
concerns such as: 1) the ability for a perpetrator to avoid bank
tellers with the use of ATM’s; and 2) even if they were mandated
2

reporters, to whom would they report? The same panelist also
raised the questions: 1) whether there should be “elder courts”
where individuals aged 55 and older would receive an advanced
pace on the docket and a more comfortable and less intimidating
courtroom setting; and 2) whether lawyers can spend additional
time with clients who are asking for “unnatural” changes to their
estate plans so that we can be more certain that the clients’ wishes
are uninfluenced and well informed so that we are not unwittingly
assisting in the abuse.
The presenter of the second general session on Elder Abuse
was Professor Roberta K. Flowers, J.D., Stetson University College of Law. The interesting take-aways were that 75% of the
attorneys present at the conference, when polled, indicated that
the form of elder abuse they see most commonly was financial
exploitation, and 43% of the attorneys present reported a frequency of seeing the abuse at least once per month, but that only 1 in
25 of those abuses were reported to the police or authorities. Given these startling statistics, Professor Flowers raised: 1) whether
attorneys should be mandated reporters, and how this consideration would interplay with confidentiality obligations and/or the
Attorney-Client Privilege rules; and 2) whether there ought to be
a zero-tolerance reaction to elder financial exploitation, similar
to laws with respect to domestic violence. Zero tolerance was a
particularly interesting suggestion, given that more than 50% of
abusers are family members, so the question of whether this is a
form of domestic violence and should be treated as such seems
persuasive.

Special Needs Trusts

There were two terrific sessions on special needs trusts, one
entitled “Allowable Distributions for Special Needs Trusts,” and
the other “Everything You Always Wanted to Know About SNTs
(But Were Afraid to Ask).” Much of the information presented
at the time of these sessions focused on the then recent changes made by Social Security Administration to its POMS. These
changes were perceived by our community as negatively impacting our clients and caused, at the time, quite a stir as to how
we practitioners would address them in our special needs trusts
(SNT). Fortunately, since the time of the conference, many of the
offensive changes have been reversed (see below).
At the time of the conference, presenters, including Thomas D. Begley, Jr., Kristen L. Beherens, Jennifer L. Vanderveen,
Stephen J. Silverberg and Thomas D. Begley III, described how
they were then amending their SNTs, even those written 20+
years ago, in reaction to POMS changes. The key changes included: 1) because of the “sole benefit of” rule for self-settled
SNTs, the blanket allowance for a companion to accompany a

																								

beneficiary on a vacation was being disallowed, unless medically-necessary”; 2) the SNT was no longer able to pay for a family
member to visit the beneficiary; 3) caregivers were required to
be medically-trained by a Medicaid Agency, and the cost of the
training could not be borne by the SNT; and 4) the restriction on
reimbursement for purchases made for a SNT beneficiary by the
SNT Trustee.
The positive take-away was that if the Social Security
Administration (SSA) invalidates a SNT for any of these reasons in the future, practitioners will have ninety days from the
notice given by SSA that the Trust is invalid, to amend the trust
to comply with the new rules. Unfortunately, the simple addition
to our SNTs that “any provision that would be found to invalidate
the SNT would cause that provision to be null and void,” it was
explained, will be insufficient for SSA.
An encouraging development since the conference is that
SSA has removed, at least temporarily, many of the above-described recent POMS changes in response to stakeholder criticisms. For example, a recent report indicated that much of the
offending language was removed at the request of SSA commissioner Michael J. Astrue. He reportedly also had all of the other
2012 POMS changes taken down as well, including the change
providing that the first-party SNT could not allow a trustee
to compensate a trust beneficiary’s family members for travel
expenses incurred when they visit the beneficiary or when they
assist a beneficiary with travel because the reimbursement would
violate the “sole benefit of” requirement. Thomas D. Begley, Jr.
has been reported as stating that the recent removal of these offending POMS examples may just be temporary until SSA decides
how to address the issues, so we must stay-tuned and stay alert.

Medicare and Medicaid

A breakout session entitled “Medicare and Medicaid: Dual
Issues,” presented by Georgia Burke, Co-Directing Attorney,
National Senior Citizens Law Center, and Mary Alice Jackson,
Esq., focused on a pilot/waiver program that seeks to coordinate
care and benefits for those persons eligible for both Medicare and
Medicaid. Section 2602 of the Affordable Care Act created a federal office, Medicare-Medicaid Coordination Office (MMCO),
which will facilitate communication between the Office of Medicaid and the Office of Medicare, to change the landscape of dually-eligible beneficiaries, who receive health and long term care
services and supports under two systems.
Emphasis was placed upon this integration of benefits and
states have been asked to participate in test models for three
years. The models were described as: 1) Capitated Care, where
there would be a fixed charge for services, as opposed to a feeper-service, provided by a single managed care; and 2) Managed
Fee-for-Service, the model Connecticut has opted to participate
in, where there will be a mandated set of Medicare services, as
there are for Medicaid, and if there should be overlay between
the two where one agency saves money because the other agency
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would be providing the service, the two agencies will share the
resulting savings. Some states have opted to participate in both
models, whereas some counties within the state proposed one,
and other counties proposed the other. You can learn more and see
which states are proposing which model at www.dualsdemoadvocacy.org.
The presentation offered some solace that our clients will
shortly begin receiving letters describing enrollment in these proposed pilot projects, and will be given the option to opt-out. Opting-out means they will be able to disenroll on the Medicare side,
and will continue to be locked in on the Medicaid side. Having
this knowledge now, before our clients receive such letters, and
conducting further research as to how Connecticut intends to participate, will be useful so we can advise our clients on whether to
choose to participate or opt-out.
The most entertaining session I attended, while still being
informative, was “Hot Topics In Medicare”, presented by nine
staffers at the Center for Medicare Advocacy (CMA) in a format comparable to NPR’s “Wait, Wait Don’t Tell Me” quiz show.
With the CMA’s Executive Director Judith Stein, J.D. as the host,
she quizzed her staff attorneys in a way that the answers provided
the audience with the most current information about Medicare
coverage, recent litigation, updates regarding hospital observation status as it is being litigated in the class action, Bagnall v.
Sebelius (No. 3:11-cv-01703, D. Conn), filed on November 3,
2011, and updates on the Settlement of Class Action in the Improvement Standard case. Jimmo v. Sebelius, No. 5:11-cv-00017
(D.Vt.).
Particularly of note is that, in reaction to the Jimmo settlement, CMS will revise the Medicare Benefit Policy Manual and
other Medicare manuals, guidelines and instructions to correct
this misapplication of the law. The revision is likely to take a year.
In the meantime, CMA urges us to disseminate about as much as
we can to our clients and long-term care facilities the illegality
improvement standard and that the only issue should be whether the patient requires skilled services. A SNF that indicates it
will terminate Medicare coverage because the patient is “stable,”
“chronic,” “has reached a plateau,” “is back to baseline,” “has
no further prospect for improvement,” “is maintenance only,”
“will not be restored to prior level of functioning,” or “cannot be
improved with rehabilitation,” is acting illegally; maintenance is
allowed to prevent further deterioration. CMA has a number of
great bulletins that can be disseminated at their website www.
medicareadvocy.org, under Alerts and Articles.
In conclusion, the Conference was extremely educational
and informative, and there were many more topics of interest too
numerous to discuss in this article. At all times during the seminar, exhibitors and sponsors were available. Interspersed with the
educational seminars, networking opportunities were abundant.
In all, an exciting time to be in D.C., and a privilege to have the
opportunity to learn among so many talented colleagues. ■
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PRACTITIONERS CORNER:

Practitioners Should Prepare Principals and
Attorneys-In-Fact for the Increased Likelihood of Fiduciary
Accountings after Bachand Decision
By Attorney Elizabeth N. Byrne

As elder law attorneys, we handle a large volume of requests
for durable power of attorney documents. In each case, we carefully review with our clients the purposes of the instrument, the
consequences of signing (or not signing) the broad delegation of
authority, the provisions to be included or excluded, (perhaps) the
options for narrowing its application, and the occasional advisability of using alternatives such as voluntary conservatorships.
In addition to discussing these details with our clients, the recent
Supreme Court decision In the Matter of Mary E. Bachand, 306
Conn. 37, Aug. 14, 2012, underscores the need for us to discuss
with the principal and agent the increased likelihood that an accounting of the agent’s activities may be required by the Probate
Court at some time in the future.
In the Bachand matter, Mary Bachand executed a durable
power of attorney in 2005 while a resident of Massachusetts,
naming her husband as attorney-in-fact, and then her daughter
(Lisa) as successor attorney-in-fact, and then another daughter
(Cheryl) as second successor attorney-in-fact. Mary’s husband
died in 2007, and, pursuant to the terms of the durable power of
attorney, Lisa became Mary’s attorney-in-fact from that point forward as Mary suffered from progressive Alzheimer’s disease. In
April 2008, Mary was moved to a long-term care facility in West
Hartford because she had become incapable of managing her personal and financial affairs, and there she ate, slept and received
daily medical care through December 30, 2009. (Bachand at 40).
In September 2008, the daughter Cheryl, as (next) successor attorney-in-fact petitioned the West Hartford Probate Court,
pursuant to §45a–175(b), for the appointment of an auditor to examine Lisa’s account of her actions as attorney-in-fact for Mary.
(id. at 41). After a hearing, the Probate Court determined that an
auditor should not be appointed, but ordered the plaintiff to file
an accounting of her activities as attorney-in-fact for the period of
July 18, 2007, through November 30, 2008. (id. at 41).
The accounting statute, C.G.S §45a–175, provides, in applicable part:
(a) Courts of probate shall have jurisdiction of accounts of the actions of … attorneys-in-fact acting under powers of attorney;

(b) …an attorney-in-fact or the successor of the …attorney-in-fact
or the grantor of such power of attorney or his legal representative may make application to the court of probate for the
district where …the attorney-in-fact has any place of business
or to the court of probate for the district where …the attorney-in-fact or the grantor of the power resides … for submis4

sion to the jurisdiction of the court of an account for allowance of the …attorney’s actions under such … power; …

The attorney-in-fact appealed from the Probate Court’s decision to the trial court. The trial court concluded that the West
Hartford Probate Court had subject matter jurisdiction over
the attorney-in-fact’s actions pursuant to §45a-175(b) because
Mary resided in West Hartford, the defendant had standing to
proceed under §45a-175(b) as the only remaining successor
attorney-in-fact, and the statute does not require any showing of
cause. (id. at 41). An appeal followed, on the grounds that:
(1) Mary, the principal, suffering from Alzheimer’s Disease was
unable to form the intent to “reside” in the West Hartford Probate Court District, necessary to establish the West Hartford
court’s subject matter jurisdiction (id. at 43);

(2) the West Hartford Probate Court District lacked subject matter
jurisdiction because Mary’s presence in West Hartford was
not a residency or domicile but more akin to a temporary hospitalization (id. at 43);
(3) Cheryl, the second successor attorney-in-fact in Mary’s durable power of attorney, did not have standing to petition the
Probate Court pursuant to §45a-175(b) because she was merely a contingent successor attorney-in-fact unless and until she
actually assumes the role of successor attorney-in-fact;
(4) 
the statute does not confer standing upon a successor
attorney-in-fact until she actually assumes the role of attorney-in-fact; and

(5) §45a-175(b) requires a showing of cause before the Probate
Court may order an attorney-in-fact to account for her actions
under a power of attorney.

The appeal was transferred to the Supreme Court pursuant to
CGS §51-199(c) and Practice Book §65–1, where Justices Rogers, Norcott, Palmer, Zarella, McLachlan, Eveleigh and Harper
presided. (id. at 44). In a question of first impression for Connecticut’s appellate courts, the Court considered the definition of
residency under §45a–175(b) of the Connecticut General Statutes. The Court stated that “the nature of the grantor of a power
of attorney’s living conditions are … determinative of residence,
…” and that Mary’s “incapacity to form any specific intent to
change her domicile from Longmeadow, Massachusetts to West
Hartford is irrelevant to the determination that she resided in
West Hartford when the other conditions of residence are undisputed.” (id. at 46-7). The Court reasoned that it was unlikely that

																								

the legislature “intended to provide the Probate Court with jurisdiction over the affairs of incapacitated grantors of powers of
attorney only in a district in which such grantors intended to make
their homes—a proposition that seems highly unlikely given the
fact that §45a–175(b) provides a mechanism through which the
Probate Court may supervise the accounts of those who are not
only incapable of managing their own affairs, but also of forming
such intent…” The Court concluded that “the legislature’s use of
the term “resides” in § 45a–175 (b), rather than domicile, therefore, supports a determination that no specific intent is required to
confer jurisdiction on the Probate Court...” Bachand citing Viera
v. Cohen, 283 Conn. 412, 431, 927 A.2d 843 (2007).
With regard to the attorney-in-fact’s next claim that her mother’s transfer to West Hartford for the purpose of obtaining medical
treatment for her Alzheimer’s condition was akin to temporary
hospitalization and not the residency necessary to establish the
Probate Court’s jurisdiction, the Supreme Court disagreed. (id. at
48). The Court stated:
It is undisputed that the facility at which Mary was placed
provides long-term care for patients with an incurable condition who require care for the remainder of their lives, rather than acute, transitory care, which patients may seek for
temporary, curable conditions, with the intention of returning
to their homes once cured. Therefore, Mary was not moved
to the West Hartford long-term care facility for a temporary
or transitory purpose but, rather, to receive ongoing care
in a residential setting for an indefinite period of time. …
(id. at 48).
Accordingly, the Court concluded that Mary resided in West
Hartford at the time of the defendant’s petition and, therefore, the
Probate Court there had jurisdiction to order the accounting from
the plaintiff pursuant to §45a-175(b).
The attorney-in-fact next claimed that the second successor
attorney-in-fact in Mary’s durable power of attorney did not have
standing to petition the Probate Court pursuant to §45a–175(b)
because she is merely a contingent successor attorney-in-fact unless and until she actually takes over the role of successor attorney-in-fact. (id. at 50). The Court concluded that, because Cheryl
had become the only successor to Mary’s current attorney-in-fact,
she falls squarely within the ambit of §45a–175(b), and, therefore
had standing to make an application for an accounting in Probate
Court.
The attorney-in-fact argued that Cheryl could not become
the successor attorney-in-fact within the meaning §45a–175(b)
unless and until the defendant actually took up the duties and
responsibilities of serving as Mary’s attorney-in-fact. The Court
disagreed, noting that “Mary was not required to name any successors in her durable power of attorney. By including the defendant as a successor attorney-in-fact—albeit a successor who
would become acting attorney-in-fact only if both her father and
her sister were unable or unwilling to continue in that role—Mary
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clearly contemplated the defendant as an individual who could,
at some point, be involved in the management of her affairs. (id.
at 55). Therefore, when [her husband] died, pursuant to Mary’s
durable power of attorney, and by operation of law, the plaintiff
succeeded into the role of attorney-in-fact, and the defendant succeeded into the role of successor to the attorney-in-fact, a position
that placed her squarely within the terms of §45a–175(b) as an
individual with standing to make an application to the Probate
Court for an accounting.” (id. at 58).
Finally, and most importantly, the Court determined that the
statute does not require a showing of cause before the Probate
Court may order an attorney-in-fact to account for her actions
under a power of attorney. The Court compared the statutory language of §45a–175 subsection (b) and subsection (c), where subsection (c) clearly requires cause to be shown when demanding an
accounting by a trustee, and where subsection (b) includes no such
condition. The Court concluded, “it is clear that no cause must be
shown before the Probate Court may call an attorney-in-fact to
account for her actions under a power of attorney.”
The Court used this decision to emphasize the importance of
a full and fair accounting by a fiduciary. Quoting heavily in the
fourth footnote from G. Wilhelm et al., Settlement of Estates in
Connecticut (3d Ed. 2011) § 9:8, p. 9–14, the Court stated that the
purpose of an accounting is to “provide the parties interested with
... full information regarding the assets of the estate and its administration … through which the Probate Court can ensure that all
activities undertaken by an attorney-in-fact, beginning when she
assumed that role, are being managed appropriately by an attorney-in-fact, ” and “to show the apparent condition of the estate
and the manner in which it has been managed....” (citing Wilhelm, § 9:9, p. 9–15) The Court continued that, “[t]he account
must show the full extent and character of the estate so that the
court can review all that has transpired in the administration of
the estate and pass upon the propriety of the activities disclosed.”
(Emphasis added.) (citing Wilhelm, § 9:13, p. 9–16.) “[T]he hearing on the account includes any issue bearing upon the justice,
propriety, and legality of the entire process of administration.”
(Emphasis added.) (citing Wilhelm, § 9:14, p. 9–17). Continuing
in the fourth footnote, “[p]roper fiduciary accountings, at a minimum, must clearly and concisely state the nature and value of
[the] estate corpus as received, any realized increases or decreases
on principal or income, any estate generated income, disbursements and distributions to beneficiaries, commissions, charges or
fees paid (including fiduciary fees), and the amount and location
of the balance or remainder of the assets.” (Citing R. Folsom &
G. Wilhelm, Incapacity, Powers of Attorney and Adoption in Connecticut (3d Ed. 2011) § 4:17, p. 4–36.)

Practice Tips:

In view of this decision, we are well advised to discuss with
our clients the increased likelihood of accountings of powers of
attorney. The clients need to decide whether to designate a succes-

(continued on next page)
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sor agent at all, and to consider carefully their selection of a successor agent. Obviously they should hesitate to choose siblings
who are already squabbling. We should also caution clients who
wish to name a series of potential successor attorneys-in-fact.
Likewise, in representing named successor attorneys-in-fact,
we must consider advising the successors of their option (perhaps
their obligation) to call for an accounting by the current-acting
attorney-in-fact.
This also demonstrates the need for us to routinely advise
attorneys-in-fact of their fiduciary obligations to our clients,
their duties with regard to the proper management of the client’s
assets, and their need to stand ready to account for all of their
activities. These instructions are best placed in writing to protect practitioners from complaints that they never advised the

attorneys-in-fact of their obligations.
The instructions should include (but are not limited to)
the details of establishing a properly titled bank or investment
account (not jointly owned unless otherwise appropriate and with
the permission of the client), the proper deposit of the principal’s funds in the principal’s accounts, the withdrawal and use of
funds for the benefit of the principal with detailed record-keeping
and receipts, the use of a checkbook rather than a debit card for
ease of record-keeping and money-control, a prohibition against
comingling of funds (with the possible exception of spouses), an
indication in the “checkbook ledger” of the start date of the use
of the power of attorney, the need to maintain a complete file of
the principal’s financial papers while under management by the
attorney-in-fact, and the like. ■

What You Need to Know About Lopes v. DSS
By Attorney Joseph A. Cipparone

On October 2, 2012, the U.S. Court of Appeals in the Second Circuit ruled that the payment stream from a community
spouse’s non-assignable annuity is not a resource for purposes of
determining Medicaid eligibility. Lopes v. Department of Social
Services, 696 F3d 180, 2012 WL 4495500, Case No. 10-3741cv (Oct. 2, 2012)(“Lopes v. DSS”). This case requires all Connecticut elder law attorneys to consider purchasing an annuity to
qualify a couple for Title 19.
John Lopes, age 85, lived in the Riverside Manor Health
Care Center in East Hartford, Connecticut. Lopes v. Starkowski, 2010 WL 3210793, Civil Action No. 3:10CV307(JCH)(D.
Conn. 2010)[Ruling Re: Plaintiff’s Motion for Summary Judgment and Defendant’s Cross-Motion for Summary Judgment]
(hereinafter “Lopes District Court Decision”) at 1[cites are to
WestLaw version, not to the original opinion]. John’s wife, Amelia Lopes, lived in their home in East Hartford, Connecticut. As
of February 5, 2010, the couple had assets in excess of $340,000.
Lopes District Court Decision at 1. John had a Connecticut partnership long-term care policy which paid $71,175 for his care
through February, 2010. Id. Amelia had to spend down her assets to $180,735 for her husband to qualify for Medicaid. Id.
This amount was the sum of the Community Spouse Protected
Amount (CSPA) in 2010 ($109,560) plus Connecticut partnership
policy payments ($71,175). On February 18, 2010, John filed a
Medicaid application with the Connecticut Department of Social
Services. Lopes v. DSS at 183. Amelia purchased an immediate
single premium annuity with a 6-year term for $166,878.99 from
The Hartford, a life insurance company. Lopes v. DSS at 183.
The Assignment Limitation Rider to The Hartford annuity
contract states:
This contract is not transferable. The rights, title and interest
in the contract may not be transferred; nor may such rights, title
and interest be assigned, sold, anticipated, alienated, commut6

ed, surrendered, cashed in or pledged as security for a loan. Any
attempt to transfer, assign, sell, anticipate, alienate, commute,
surrender, cash in or pledge this contract shall be void of any
legal effect and shall be unenforceable against us [The Hartford].
Lopes v. DSS at 183.
The Hartford confirmed by letter dated March 9, 2010, that
“neither the annuity contract nor any periodic payments due
thereunder can be cashed in, sold, assigned, or otherwise transferred, pledged or hypothecated [due to the Assignment Limitation Rider].” Lopes v. DSS at 183. Dan Butler, principal attorney
for DSS, identified Peachtree Financial Services (“Peachtree”)
as a potential buyer for the income stream from Amelia. Lopes
District Court Decision at 1. In a letter dated April 16, 2010,
Butler directed Amelia to sell the income stream, attaching information from Peachtree. Id. Although Peachtree appears to have
been willing to purchase the annuity for approximately $99,000,
Amelia maintained that the annuity contract was a fixed income
stream, not an asset she was required to liquidate. Lopes v. DSS
at 183. On May 18, 2010, DSS denied her husband’s Medicaid
application on the grounds that Amelia failed to cooperate in liquidating a potentially available asset. Lopes v. DSS at 183; Lopes
District Court Decision at 2.
John Lopes filed suit claiming that the Connecticut UPM
§4030.47 was more restrictive than SSI regulations. Lopes v.
DSS at 183. Federal statute 42 USC §1396a(a)(10)(C)(i)(III) prohibits states from using a methodology that is more restrictive
than that used by the SSI program. Lopes argued that Conn. UPM
§4030.47 defines the term “asset” more broadly than the SSI program does. Lopes relied on the SSI Program Operations Manual
System (“POMS”), which clarifies that an asset is only a resource
if the applicant has the legal right, authority or power to liquidate
it. Lopes v. DSS at 183 citing POMS §SI 01110.115 (effective
Jan. 15, 2008).

																								

The federal district court ruled in favor of Lopes. The Court
held that treating the income stream as an asset was more restrictive (admits less applicants) than would be applied to a similarly
situated individual under the methodology utilized by SSI. Lopes
District Court Decision at 4. John Lopes also claimed that the
Connecticut UPM §4030.47 violates 42 USC §1396r-5(b)(1) because it counts the community spouse’s income from the annuity
as an available asset in determining eligibility for Medicaid. The
federal statute 42 USC §1396r-5(b)(1) states:
During any month in which an institutionalized spouse is in
the institution, except as provided in paragraph (2), no income of
the community spouse shall be deemed available to the institutionalized spouse.
This is “the MCCA rule.” MCCA is an abbreviation for the
Medicaid Catastrophic Coverage Act of 1988. The provisions of
paragraph (2) referred to in the MCCA rule (i.e. - §1396r-5(b)
(2)) are the income attribution rules between spouses. The Court
stated that it would be incongruent with the principles of MCCA
to permit a state to characterize even an assignable income stream
as an asset. Lopes District Court Decision at 10. Allowing DSS to
treat an income stream from an annuity as an asset “would open
the door to states recharacterizing other income sources as assets,
such as “payments tied to a fixed income account, social security,
or even a regular paycheck.” Id., citing James v. Richman, 547
F.3d 214, 219 (3rd Cir. 2008).
The Second Circuit Court noted that the Assignment Limitation Rider strips Lopes of both (i) the right to assign her payments
under the annuity by providing that the rights, title and interest in
the contract may not be transferred, and (ii) the power to assign
her payments by providing that any attempt to transfer, assign
or cash in the contract shall be void of any legal effect. Lopes
v. DSS at 185 citing Rumbin v. Utica Mut. Ins. Co., 254 Conn.
259, 757 A2d 526,535 (2000). The Court pointed to POMS §SI
01110.115 as entitled to substantial deference:
Assets of any kind are not resources if the individual does
not have:
• any ownership interest; or
• the legal right, authority, or power to liquidate them (provided they are not already in cash); or
• the legal right to use the assets for his/her support and maintenance.
Lopes v. DSS at 186. DSS contended that SSI regulation 20
CFR §416.1201(a)(1) controls over the POMS guidelines. That
regulation states:
If the individual has the right, authority or power to liquidate
the property or his or her share of the property, it is considered
a resource. If a property right cannot be liquidated, the property
will not be considered a resource of the individual (or spouse).
20 CFR §416.1201(a)(1). DSS argued 20 CFR §416.1201(a)
(1) only requires the applicant be able to liquidate the property; it
does not require the applicant to be able to liquidate the property
without incurring legal liability. Id. at 186. DSS also argued
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that the payment stream from the annuity contract qualifies as a
resource because Lopes could sell it without assigning her rights
by simply signing a separate contract promising to pass each payment along to a third party. The Court was not persuaded by these
arguments. A Medicaid applicant could make a similar agreement regarding any source of income: pension checks, railroad
retirement annuities, or even the applicant’s weekly income from
a current job. Id. at 187. The Court agreed with the Third Circuit
that “under a theory permitting an annuitant to sell the income
stream, there is no clear limit on the hypothetical transaction proceeds that could be treated as assets, whether based on the sale
of a future stream of payments tied to a fixed income retirement
account, social security, or even a regular paycheck.” Id. at 187
citing James v. Richman, 547 F.3d 214, 219 (3rd Cir. 2008).
The Court also found it reasonable for the POMS guidelines
to specify that liquidation of property must not only be physically
possible, but also otherwise permitted by law, in order to qualify
the asset as a resource under MCCA. Without such a clarification,
a Medicaid applicant could be required to liquidate such assets as
her right to pension payments or property of which she was the
trustee. Id. at 187.
DSS contended that the owner of a non-assignable annuity has the right, power and authority to liquidate the property as
long as there is a prospective purchaser (like Peachtree) for the
payment stream. Id. at 185. The Court noted, however, that 20
CFR §416.1121 classifies payments from annuities, private pensions, social security benefits, disability benefits, veterans benefits, worker’s compensation, railroad retirement annuities and
unemployment insurance benefits as “unearned income” without
regard to the existence of a prospective purchaser. Id. at 185. The
Court held that these income sources are analogous to Lopes’ annuity in both their payment structure and their non-assignability.
Id. at 185. Consequently, non-assignable annuities should also be
treated as income.
DSS pointed to additional SSI regulations that say if an individual liquidates a resource before applying for benefits, the
proceeds are still a resource. Id. at 185. For example, 20 C.F.R.
§ 416.1207(e) provides: “If an individual sells, exchanges or replaces a resource, the receipts are not income. They are still considered to be a resource.” 20 C.F.R. § 416.1207(e). In particular,
DSS contended that Lopes’s annuity qualifies as a resource under
these regulations because Lopes converted her excess resources
into a non-assignable annuity shortly before she sought benefits.
Id. at 185 - 186.
The Court dismissed these additional SSI regulations saying
they only stand for the proposition that if you convert a resource
to cash it remains a resource. The regulations do not establish that
an annuity is a resource because it was in the form of cash shortly
before applying for Medicaid. Id. at 186. Indeed, how recently
assets were purchased does not matter in determining whether
they should be excluded from the relevant pool of resources. Id.
at 186. Accordingly, that Lopes converted cash to an annuity
7

(continued on next page)
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shortly before applying for Medicaid was irrelevant to whether
the annuity, in its current form, qualified as a resource under the
applicable SSI regulations. Id. at 186.
DSS also argued that the payment stream from the annuity
contract qualifies as a resource because Lopes could sell it without assigning her rights by simply signing a separate contract
promising to pass each payment along to a third party. The Court
was not persuaded. A Medicaid applicant could make a similar
agreement regarding any source of income: pension checks, railroad retirement annuities, or even the applicant’s weekly income
from a current job. Id. at 187. The Court agreed with the Third
Circuit that “under a theory permitting an annuitant to sell the
income stream, there is no clear limit on the hypothetical transaction proceeds that could be treated as assets, whether based on the
sale of a future stream of payments tied to a fixed income retirement account, social security, or even a regular paycheck.” Id. at
187 citing James v. Richman, 547 F.3d 214, 219 (3rd Cir. 2008).
The Second Circuit also gave special weight to the views of
the U.S. Department of Health & Human Services (“HSS”). The
Court requested that HHS file an amicus curiae brief in the case.
HHS maintained in its brief that: (1) the “natural reading of . . .
[§] 416.1201, as clarified in POMS § SI 01110.115, is that [the
Social Security Administration] will not require an applicant to
renegotiate or, possibly, breach a contract in order to recover the
value of a resource, such as a non-assignable annuity, in order
to qualify for Medicaid;” and (2) Lopes’ retention of the annuity
payment stream is not inconsistent with the primary purposes of
the Medicaid statutes as modified by the Deficit Reduction Act
of 2005 (“DRA”), which are to provide health care for the indigent and protect community spouses from impoverishment while
preventing financially secure couples from obtaining Medicaid
assistance. Lopes v. DSS at 184. The DRA contains disclosure requirements and requires that State be named as a beneficiary. Id.
at 188. That the DRA has disclosure requirements for irrevocable
annuities but does not categorically classify them as resources or
designate their purchase as an impermissible transfer of assets,
supports HHS’s view that Congress has not demonstrated an intent to exclude all annuity payment streams from being treated as
income. Id. at 188 citing James v. Richman, supra, at 219.
Of note, in the Second Circuit, DSS abandoned its claim that
the DRA allowed the states to treat immediate annuities purchased
by a community spouse as an asset for eligibility purposes. Lopes
v. DSS at 183 - 184. A majority of courts have found that an unassignable annuity is not subject to treatment as an asset even after
the passage of DRA. Lopes District Court Decision at 11.
At the end of its decision, the Second Circuit noted that in
finding that the payment stream from a non-assignable annuity is
not a resource for purposes of determining Medicaid eligibility,
the Court has joined its sister circuits that have addressed this
issue. It cited James v. Richman, supra (3d Cir.2008), Morris
v. Oklahoma Dept. of Human Services, 685 F3d 925(10th Cir
2012), and Hutcherson v. Arizona Health Care Cost Containment
8

System Administration, 667 F3d 1066 (9th Cir. 2012) as support
for its decision. Lopes v. DSS at 188 – 189.
This Second Circuit opinion will directly affect Medicaid
planning. It confirms that a community spouse can purchase an
irrevocable, nonassignable, immediate annuity to lower the couple’s countable assets. The 90-day appeal period for this case
has run without DSS appealing this decision to the US Supreme
Court. Thus, it is binding precedent. DSS has issued a Memorandum to its district offices stating that non-qualified immediate
annuities that are non-assignable, irrevocable and name the State
as a beneficiary are now treated as income instead of as countable
assets. See, Memo from Mark C. Shok to DSS-DL-Eligibility
Staff dated 10/12/12, a copy of which is available at www.ctnaela.org. All annuities in a Medicaid application will continue to go
to Dan Butler to confirm they meet the requirements of Lopes v.
DSS, DRA, and DSS regulations unaffected by Lopes v. DSS. Id.

Below is a summary of how to purchase an annuity
based on Lopes v. DSS.
1. Have the Community Spouse (CS) buy the annuity after
the date of institutionalization and after the exhaustion
of a Connecticut partnership long-term care insurance
policy but before applying for Medicaid.
2. Buy an immediate annuity, not a deferred annuity.
3. Pick a term for the annuity that does not exceed CS’s
life expectancy based on the Social Security Tables
in the POMs (the Period Life Table at www.ssa.gov/
OACT/STATS/table4c6.html.
4. Confirm the amount invested in the annuity does not
exceed the (i) the value of the couple’s countable assets
minus (ii) the Community Spouse Protected Amount
(CSPA) plus any long-term care insurance payments
made under a Connecticut partnership policy.
5. Insist on a rider to the annuity contract that states the
annuity and all payment under it are irrevocable and
non-assignable. Use the language from Lopes case.
6. Confirm the annuity has equal installments and no
balloon payments.
7. Make sure the annuity is actuarially sound. To be actuarially sound, the entire principal plus interest must be
distributed within the life expectancy of the CS.
8. Name the State as a beneficiary to the extent of medical
assistance paid.
9. Disclose the annuity on the Medicaid application.
10. Get a letter from the life insurance company confirming
that it cannot be sold. Use the letter in the Lopes case as
a template. See a copy at www.eldersolutionscenter.com
under Resources.
11. R
 efuse a request by DSS to sell the annuity to an annuity
settlement company.

																								

Winter 2013

Figure 1.1 How to Purchase an Annuity to Reduce Countable Assets for Medicaid Eligibility
Practitioners should consider several factors when deciding
whether to use an immediate annuity to qualify for Title 19 when
the couple has assets exceeding the CSPA:
(i) Does the community spouse need additional income? Can illiquid assets be sold and converted to an annuity?

(ii) The age and health of the community spouse. An immediate
annuity is uneconomic if the spouse will not live to the end
of the term.

(iii) Does the couple have other exempt assets in which they can
invest their funds such as a home or a car or a wheel-chair
van?
(iv) Are there significant imminent cash needs that an immediate
annuity will thwart?
(v) Does the community spouse have a large retirement account
available for purchasing an immediate annuity instead of purchasing a nonqualified immediate annuity with countable assets? DSS acknowledges that immediate annuities inside a retirement plan (“qualified annuities”) are non-countable assets.

(vi) Would a fair hearing to enhance the CSPA beyond the current
limit (lesser of ½ of spousal assets as of the date of institutionalization to a maximum of $115,920 as of 2013) provide
a more predictable solution without having to name the State
as a beneficiary?
In the group discussion of this case at the CT-NAELA seminar
“Practical Tips in Elder Law” held on October 19, 2012, participants noted that few insurance companies offer non-qualified
spousal immediate annuities with the required restrictions. Some
of the companies who offer spousal immediate annuities include
The Hartford, Phoenix Life and Annuity Company, Penn Mutual, Northwestern Mutual and Nationwide. Most of them have a
minimum term for an immediate annuity such as 5 years. The
challenge for elder law attorneys will be creating a market for
these annuities in light of this seminal case.
Joseph A. Cipparone is a Principal in the law firm of Cipparone
& Zaccaro, PC, in New London, CT. He is the author of Annuities in Connecticut Estate Planning, published by LawFirst
Publishing of the Connecticut Bar Association. ■

LITIGATION CORNER:

An Appellant’s Challenge to Fees
By Attorney Carmine Perri

Earlier this year, the Honorable David R. Tobin, in Kyek v.
Nichols, 2012 Conn. Super. LEXIS 1780 (2012), penned an opinion on a probate appeal regarding the amount of fees awarded
to an executrix and her counsel. Judge Tobin’s opinion provides
a useful discussion regarding the payment of fees including an
analysis regarding the efficacy of fees incurred pre-appointment.
I. FACTS/PROCEDURAL HISTORY:

At the time of the decedent’s death, November 16, 2007, the
decedent’s only asset was a one-half interest in her residence located at 69 Sedgewick Avenue in Darien (herein also “the sole
asset”).
On May 26, 2011, after years of litigation, both in probate
court and superior court, the executrix filed her “first and final account” with the Probate Court.1 Kyek v. Nichols, 2012 Conn. Super. LEXIS 1780, 8 (2012). The account reflects fees paid to the
executrix’s attorneys and proposes a fiduciary fee for the executrix. The Probate Court for the District of Darien-New Canaan,
Judge Michael Murray, held a hearing on the account that included objections to the attorney’s fees and the proposed executrix’s
fees. On July 22, 2011, Judge Murray ordered the executrix’s fees
be reduced by $5,000, bringing the amount to $25,000 and attor-

ney’s fees reduced to $36,207.00, which was ninety percent of the
amount paid. Id.
The appellants, who are daughters of the decedent and sisters
of the executrix, brought a probate appeal from a July 22, 2011,
decree. The appellants’ two chief complaints were that the attorney’s fees and fiduciary fees claimed by the executrix and her
counsel were excessive and unreasonable.
II. ANALYSIS:

Judge Tobin’s analysis, in large part, is divided into the following: (1) allowance of fees prior to the appointment as fiduciary and (2) reasonableness of the fees claimed by the executrix and
her attorney’s.
a. Allowance of Fees Prior to the Appointment as Fiduciary:

In support of the appellants’ claims on appeal, they retained
an expert, Attorney Andrew Knott, who opined that the estate
should not pay fees incurred prior to the probate court’s appointment of the executrix.2 Id. at 12.
Although no cases appeared to directly address the issue
before the court, Judge Tobin looked to commentators such as
Attorney Gayle Wilhelm and Attorney Frank Berall who both
(continued on next page)

 he purpose of this article is to apprise the reader of the court’s analysis of the law; an overview of the years of procedural history would, more than
T
likely, frustrate that purpose.
2
The expert did qualify his testimony that a portion of the fees incurred prior to the executrix’s appointment may be allowed as an estate expense
pursuant to C.G.S. §45a-294(a). Id. at 13.
1
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stated in their respective writings that a fiduciary is entitled to fees
pre-appointment. See G. Wilhelm, Connecticut Estates Practice
Series: Settlement of Estates in Connecticut (3d Ed. 2010) §1.43,
p. 1-14 and F. Berall, “Attorney’s Fees and Fiduciaries’’ Commission in Estate Administration in Connecticut,” 79 Connecticut
Bar Journal 179, 1818-182 (2005). In agreeing with the executrix that she and her attorney were entitled to seek compensation
pre-appointment, Judge Tobin looked to the executrix’s conduct
which included the executrix’s personally retaining counsel for
the sole asset’s preservation; by personally retaining counsel and
pursuing a quiet title action, the executrix benefitted the estate
and its beneficiaries to her own financial detriment. Id. at 14-15.
The court found that the executrix benefitted the Estate by
probating the will, contesting the probate of a later will, successfully defending attempts to disqualify her attorneys, and in successfully acting to quiet title. As such, Judge Tobin would not
deny the executrix her right to seek reimbursement.3 Id. at 15.
b. Reasonableness of Fees Claimed:

The appellants also claimed that the fees claimed on the final
account were unreasonably excessive.
Judge Tobin cited the rule that most, if not all of us, have
committed to memory, “the rule in Connecticut governing the
fees of fiduciaries and their counsel is that the fees must be just
and reasonable.” Hayward v. Plant, 98 Conn. 374 (1923).4
Most useful, for our purposes, is Judge Tobin’s analysis,
which included a laundry list of considerations, six specifically,
which the court applied to the Hayward standards to arrive at its
conclusion.

In arriving at the executrix’s fee, the court adopted the executrix’s estimation that she spent approximately 700 hours of
her time in performing her duties over the course of probate and
administration. Id. at 20. Interestingly enough, despite the executrix’s diligence in administering the Estate, she kept no records of
her time (although this did not prove detrimental to the executrix
in this case, it could, with different facts, prove detrimental to
other fiduciaries that fail to account for their time). The court, in
arriving at its number, also adopted the executrix’s hourly rate of
$29 per hour, which is what she is paid for her employment as an
administrative assistant.
III. HOLDING:

Judge Tobin dismissed the appellants’ appeal in its entirety
and affirmed the Probate Court’s order except that Judge Tobin
found the Probate Court improperly reduced the fees of the executrix’s counsel. The court ordered “the executrix . . . to file a new
account with the Probate Court reflecting $25,000 in executrix
fees and attorney’s fees for her counsel in the full amount claimed
on the original account.” Id. at 21. ■
 he court found the Probate Court had jurisdiction to consider the exT
ecutrix’s claims for fees for herself and her attorney as reflected in her
account relying on Palmer v. Hartford National Bank & Trust Co., 160
Conn. 415 (1971).
4
It is not surprising that Hayward v. Plant is still cited frequently today;
despite being decided almost ninety years ago, the Supreme Court had
before it a case involving an estate worth more than thirty-six million
dollars which was probated by five executors (Sullivan, Shearer, United
States Trust Company, Hayward, and Plant).
3

Trusting Your Son: The Interplay Between the Continuing Course
of Conduct Doctrine and the Statute of Limitations Defense
By Attorney Linnea J. Levine CELA

Often an elderly person is reticent to bring a court action
against a family member who has stolen or misappropriated the
funds of the elderly individual. By the time the acts of financial
abuse are discovered, or the elderly person is finally persuaded
to initiate a court action, the statute of limitations may have run.
One exception which tolls the affirmative defense of the statute of limitations is the “continuing course of conduct doctrine.”
This exception arises when the family member has established
a confidential or fiduciary relationship with the elderly family
member and continues with acts or omissions to attempt to conceal the initial wrongful acts until the statute of limitations has
run. Such was the case described below.
In 2004, a woman, age 84, (mother) asked me to represent
her against her son, (son) a former certified public accountant
who had been managing her investment account since 1986
(when the mother’s spouse died). The mother did not know how
much was in the account, because she never received any statements or accountings from her son. He would write small checks
10

on her behalf when asked, but that assistance ended in 2000.
Upon further questioning, mother told me that in 2000 the Internal Revenue Service (IRS) had levied all of the funds $49,119
in her Merrill Lynch account and $8,158 in her bank account.
She had been represented by an attorney in 2001 who found out
that the son had not filed mother’s tax returns from 1996 through
2000, and that the tax levies were based upon reported sales by financial institutions with no reported tax bases. The attorney tried
several times, to no avail, to contact the son to amicably resolve
all issues between mother and son. Finally, the attorney advised
mother to sue her son with the caveat that he could not represent
her as he had in the past worked with her son on a client matter.
At the outset of the case, it was clear that the three year statute of limitations defense might be interposed1.
Two weeks after our initial meeting, my client informed me
that the son had a fire in his home office. Later at trial we would
learn that the fire was suspiciously limited to the section of son’s
home office where mother’s files were stored.

																								

In 2005 after a five-hour prejudgment remedy (PJR) hearing
during which the pro forma 1099s, and notices of tax levies were
submitted as evidence as well as testimony of both mother and
son, the trial court ordered a $450,000 PJR attachment on son’s
house. The son’s testimony was helpful as he made several admissions:

1. He had sole control over his mother’s investment account of
about $138,000 since his father’s death in 1986;
2. He placed his name on the account for ease of transactions;

3. He did not tell his mother how much she had in the account;
4. He did not file her tax returns for five years;

5. He falsely told his mother that she was “on extension;”

6. He did not respond to his mother’s prior attorney’s letter and
subsequent telephone messages, because the son was afraid of
being sued; and
7. The fire in the son’s home office allegedly destroyed most of
the mother’s financial records.

Mother filed her first complaint, shortly thereafter, demanding that the son (as her fiduciary) account for her funds under
his control, alleging fraud, constructive fraud, conversion and demanding punitive damages.2 As expected, son’s first affirmative
defense was C.G.S. § 52-577, the three year statute of limitations
for a tortuous act.
A three day trial was held; most of which were favorable
to mother. The unfavorable finding of facts were that the mother was represented by prior counsel in 2001 who informed her
of the son’s non-filing of the tax returns and advised her to sue
her son. However, of particular importance in applying the continuing course of conduct doctrine was the trial court’s finding of
son’s knowledge that all of the tax levies could be appealed and
reversed within the two years immediately after the dates of the
tax levies.3 Yet the son admitted under oath at trial that he did not
inform his mother of the steps she should take to reverse the tax
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levies. Another significant admission by the son was that he had
compiled a list of stock tax bases for the stock sales reported to
the IRS, but failed to present the list to his mother or to the IRS
until the third day of trial in August 2008. Finally, the suspiciously confined fire in December of 2004 which destroyed the mother’s financial statements troubled the trial court judge.
The trial court issued an interim order with the 71 findings
of fact, including an order for a forensic accounting of the investment account under son’s control, but reserved judgment on the
law until after completion of the forensic accounting.
The son refused to comply with the document requests of the
forensic accountant with the result that the forensic audit could
not account for the disbursement of $46,522 from mother’s investment account. Further, the delay resulted in completion of the
forensic account months after the trial judge retired.4
A successor trial court judge was assigned to review the record, hear testimony and issue a decision. The successor judge
found in favor of the mother based on the following findings of
fact and law:5
1. The son was a fiduciary with respect to her investment accounts
and tax filing characterized by a unique degree of confidence
and trust between the professional accountant son and the elderly financially unsophisticated mother; 6
2. The son had a confidential relationship with his mother that
rose to the standards of Cohen v. Cohen 7 which shifts the burden from plaintiff to defendant to prove lack of wrongdoing;

3. The son’s fiduciary representation did not end until the 2008
trial when he presented the list of stock sale tax bases in his
possession and turned over the financial statements for his
mother’s investment accounts;8
4. The son failed to respond to discovery demands and communications from his mother’s prior attorney and current attorney,
because the son was afraid of being sued;9

(continued on next page)

C.G.S § 52-577 is an occurrence statute. The three year statute of limitations runs at the time of the act or omission and not on the date of plaintiff’s
discovery of the bad act or omission. Therefore the three year statute began to run in 2000. The mother’s former attorney advised her of the non-filing
of her tax returns from 1995 through 2000. During the 2008 trial it was discovered that in September 2000 the IRS had levied the $70,462 balance in
the mother’s investment account managed by the son. But for the continuing course of conduct doctrine, the three year statute of limitations would
have started to run on September 19, 2000.
2
During the course of this litigation there would be three revised complaints filed with the court. Plaintiff’s third revised complaint was filed at the
request of the successor trial judge pursuant to Practice Book § 10-1 to conform to the evidence and better reflect the basis on which the case was
tried and briefed.
3
I.R.S § 6511
4
Upon the retirement of the trial judge, defendant filed a motion for mistrial which was denied pursuant to C.G.S. § 51-183f and Stevens v. Hartford
Accident & Indemnity Co. 29 Conn. App. 378, 615 A.2d 507 (1992)
5
Florence Haas v. Arthur Haas FST, CV 05 4006216 S Memorandum of Decision by Judge S. Freedman dated May 23, 2011, entered May 23, 2011.
6
Defendant’s attorney stated on the record at trial that the son had a fiduciary duty to his mother with respect to the investment account under his
control. For the court’s definition of fiduciary and confidential relationships the court relied upon HiHo Tower, Inc. v. Com-Tronics, Inc., 255 Conn.
20,38, 761 A. 2d 1268 (2000); Konover Development Corp. v. Zeller, 228 Conn. 206, 219, 635 A. 2d. 798 (1994).
7
Cohen and Cohen, 182 Conn. 182, 203-204 (1980).
8
Defendant did not provide the list of income tax bases for the stock sales until August 21, 2008, the final day of trial.
9
Defendant testified under oath at trial that he did not cooperate, because he was afraid of being sued.
1
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5. The son failed to comply with the document requests of the
forensic accountant;10

Join CTNAELA Today

6. The son’s continuing acts and omissions that violated his fiduciary duties to his mother continued until trial with the result
that the statute of limitations was tolled until the 2008 trial,
because such acts and omissions were continuous breaches
of son’s fiduciary duties to his mother directly related to his
prior wrongful acts of not filing his mother’s tax returns, and
the misappropriation of $45,522;11

By going to http://www.naela.org/Public/Join_NAELA/
As a member of NAELA and CTNAELA, you will have
access to a number of continuing legal education seminars
at a member discounted rate, access to NAELA’s and CTNAELA’s listserv, discounts on software programs, office
supplies and equipment, document storage and retrieval,
estate planning systems, access to a mentoring program,
subscriptions to NAELA News, NAELA Journal, and CT
NAELA Practice Update, access to NAELA and CTNAELA websites with membership only resources, and opportunities for direct advocacy in legislative arenas.

7. That the son’s acts and omissions resulted in $160,595 in tax
levies on mother’s accounts and misappropriation of $45,522
for a total of $206,117; and
8. The trial court also awarded the mother $17,500 for additional
legal costs associated with (successfully) requesting the IRS
not to levy against her assets during her lifetime.

Once you join NAELA ($425 for new members), you have
the opportunity to join the State Section ($75) and practice
area sections ($60). Membership to NAELA (only) is discounted 50% after July 1.

The son appealed the trial court’s decision and judgment
alleging that the trial court improperly applied the continuing
course of conduct doctrine to toll the statute of limitations and
that the forensic auditor did not prove that the son misappropriated the unaccounted for $45,522.
The Appellate Court issued its decision,12 with all judges
concurring, upholding the lower court’s decision and judgment
based upon the following:

We look forward to welcoming you as a new member!
7. The Appellate Court upheld the Trial Court’s damages.17 
This case dragged on far too long, by normal standards.
However, it became readily apparent that Defendant’s continuous non-compliance and delay worked against him to the point
that the court applied the continuing course of conduct doctrine
to toll the statute of limitations until the 2008 trial.
Financial abuse cases are costly, both in time and money.
However in the most egregious cases, such as the one described
above, judicial relief is possible. ■

1. Although the issue of the statute of limitations is a matter
of law subject to plenary review,13 the issue or a continuing
course of conduct sufficient to toll the running of the statute of
limitations is a mixed question of law and fact.
2. Great deference is given to the trial court’s findings of fact
unless the fact findings are clearly erroneous.14

3. The critical questions are whether the trial court properly
found that between 2001 and 2005, the defendant son engaged in further misconduct related to his initial wrongs, and
whether such wrongful acts between 2001 and 2005 were sufficient to toll the statute of limitations.15

The forensic accountant both testified and included in his account
that $45,511 could not be accounted for as defendant would not
provide his bank statements for the years in question.
11 
“Where we have upheld a finding that a duty continued to exist after
the cessation of the act or omission relied upon, there has been evidence of either a special relationship between the parties giving rise
to such a continuing duty or some later wrongful conduct of defendant related to the prior act.” Witt v. St. Vincent’s Medical Center,
252 Conn. 363, 370, 746 A 2d. 753 (2000). See also Bednorz v Eye
Physicians of Central Connecticut, P.C., 287 Conn. 158, 170, 947
A. 2d. 291 (2008).
12 
Haas v. Haas (AC 33569) Lavine, Sheldon and Peters, Js. Argued
May 24, 2012, 137 Conn. App. 424 (Conn. App. 2012).
13 
Certain Underwriters of Lloyds, London v Cooperman, 289 Conn.
383, 407-408, 957 A. 2d. 836.
14 
Giulietti v. Giulietti, 65 Conn. App. 813, 833, 784 A. 2d. 905, cert
denied, 258 Conn. 946, 947, 788 A. 2d. 95, 96, 97 (2001).
15 
Jarvis v. Lieder, 117 Conn. App. 129, 148-49, 978 A. 2d (2009),
Giulletti v. Guilletti, supra, 65 Conn. App. 833-34.
16 
Watts v. Chittenden, 301 Conn. 576, 583-84, 22 A. 3d 1214 (2011)
17 
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4. The Appellate Court found that the trial court’s findings of
facts were not clearly erroneous and would be upheld.

5. 
The Appellate Court then recited the litany of continued
breaches of duty by the defendant son enumerated in the trial
court’s decision, and found that the trial court correctly found
a continuation of defendant’s fiduciary duty to his mother
right up until trial, and that his continued course of conduct
rose to the level to toll the three year statute of limitations.

6. The Appellate Court further explained that the tolling of the
statute of limitations reflects the policy that, during an ongoing relationship, lawsuits are premature, because specific tortuous acts or omissions may be difficult to identify and may
yet be remedied. Defendant’s acts made it difficult to discover
the initial wrongs and after the initial wrongs were discovered
Defendant’s continuous conduct made it difficult to mitigate
and to prosecute the claims.16 
12

