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President’s Message 
By Attorney Linnea Levine

The practice of Elder Law and Special Needs has become more complex and 
challenging in recent years as the political climate has shifted from enforcing laws 
to protect the frail elderly and the disabled to disregarding their need for protection 
and care. The elderly and the disabled often do not have the physical and financial 
resources to self-advocate. The disregard for this frail population often causes unnec-
essary suffering and sometimes premature death.

The climate in Washington where some members of Congress want to end Medi-
care and Medicaid and defund the Affordable Care Act without providing viable al-
ternatives is discouraging. There is one glimmer of hope in Washington – a bill called 
“Improving Access to Medicare Coverage Acct of 2013” a bi-partisan effort intro-
duced by Joe Courtney (D-CT) and Tom Latham (D-IA) which would allow Medicare 
beneficiaries on Observation-Outpatient Status to count their days of hospitalization 
to count toward the three night hospitalization requirement for Medicare Part A cover-
age of hospital care and post-hospital skilled nursing care. NAELA and the Center for 
Medicare Advocacy (CMA) support this bill and urge our members of CT-NAELA to 
contact their Representatives and Senators to urge its passage into law.

On the home front, our Chapter continues to address issues that endanger the 
elderly and disabled. We are concerned with the delayed Medicaid pick-up date for 
seniors applying for Medicaid home care. The application delay period, often several 
months, between the applicant’s spend down and the State’s approval of Medicaid 
eligibility leaves many applicants in a dangerous situation. Our Chapter is working to 
address this issue through our Public Policy and Litigation Committees. If you have 
any clients in this situation, please contact Carmine Perri who serves on both com-
mittees. We are also concerned that community spouses are often not “well” spouses, 
but are just a little less ill than their spouses who apply for Medicaid.  The current 
minimum Community Spouse Protected Amount (CSPA) of $23,184 is insufficient to 
protect community spouses from neglect, harm, and their own premature application 
for government assistance. The Public Policy Committee, chaired by Jack Reardon, 
continues efforts from last year to raise the minimum CSPA amount to the federal 
maximum of $115,920.00. We continue to be concerned that the final Department of 
Social Services regulations have not been finalized to comply with the 2006 amend-
ments to the federal Medicaid eligibility laws. Our Chapter will continue to monitor 
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Investigating a Connecticut Nursing Home Malpractice Case
By Attorney Patrick J. Kennedy

I. Introduction 
Sally Smith makes an appointment at your office to discuss 

the death of her father, who at 88 years of age, passed away at a 
local hospital from what she believes was poor care at his nursing 
home. Is this a case that should be pursued? To answer this ques-
tion, a comprehensive pre-suit investigation must be undertaken. 

The pursuit of a legitimate case of nursing home negligence 
can be very rewarding for the lawyer who chooses to do so. The 
victims are often frail, weak or cognitively compromised and un-
able to protect themselves from the neglect of the staff or the 
home. Rarely, in the practice of personal injury law is there an 
opportunity to handle a case for a person who is so vulnerable and 
deserving of justice. 

Nursing home cases, however, are not to be taken lightly. 
Most are filed as medical malpractice cases and, thus, can be ex-
pensive and time consuming to litigate. These cases are defended 
vigorously by defense lawyers utilizing built-in defenses to dam-
ages claims. Nursing home cases often overlap with standard per-
sonal injury and medical malpractice cases because of medical, 
causation, and standard of care issues. 

Therefore, pre-suit investigation of the potential nursing 
home case is critical as the attorney must carefully evaluate the 
case. Years of medical records will need to be combed through 
and experts will need to be retained on the issues of the case. All 
this, before the case is even filed. In addition, the family of the 
victim needs to know that even with an accepted case there will 
likely be years of litigation that will take the family of the victim 
(and sometimes the attorney) on an emotional roller coaster. 

This article is intended to outline the basics of what needs to 
be done to investigate a case of this type.  This article is not meant 
to be exhaustive and the particular facts of any potential case will 
dictate what actions should be taken. Finally, as an illustration, 
this article will outline a recent case investigated, filed and subse-
quently resolved by the author. 

II. Case Investigation
A. THE FIRST MEETING

At the initial intake, the attorney should find out why the 
client thinks there is a case. In listening to this story, the attorney 
should evaluate the statute of limitations. This can be compli-
cated, but if there is less than six months left on the applicable 
time limit, the attorney should probably stay away from the case, 
as there simply will not be enough time to conduct the proper 
investigation.1  

Assuming the attorney is interested in the fact pattern, and 
there are no statute concerns, the damages need to be evaluated. 
The reality is that, without serious injuries or death that can be 
causally related to the negligence or malpractice, the case will 

not make financial sense due to the experts that will need to be 
retained and the time that will likely be spent on the case.  

The first step in evaluating the extent of the damages is to 
take complete and exhaustive medical history. This should iden-
tify all medical conditions for which there was active treatment 
at the time of the incident and any major medical issues from the 
past. All treating doctors for the 10 years prior to the incident 
need to be identified. Authorizations must be signed so that the 
critical records can be requested from medical providers. 

This investigation may reveal significant co-morbidities 
and a limited life expectancy. In a standard medical malpractice 
case, this might mean that there is no case to pursue.  An attorney 
should not, however, reject a nursing home out of hand because 
of co-morbidities or limited life expectancy. This is particularly 
true in cases of egregious conduct on the part of the home. A jury 
might be inclined to award significant damages even in a case 
where the victim had a drastically limited life expectancy if it can 
be shown that that the negligence was egregious.

The other issue that should be considered at the initial intake 
is whether there will be any potential health insurance, Medicare/
Medicaid or State of Connecticut liens that will affect any po-
tential recovery. It may not make sense for the family to pursue 
a case if there will be a limited recovery due to lien repayment.

One final note, and maybe the most important point, is that, 
if the plaintiff or the family is someone who you do not like or 
who might be considered a bad plaintiff, stay away. Chances are, 
if you do not like them, a jury will not like them either. 

B. MEDICAL RECORDS
The next step is to secure medical records of the plaintiff. 

You will need an appropriate HIPPA compliant medical autho-
rization to do so. This should be sent to the nursing home with 
a request that the entire chart of the patient be provided. Con-
necticut regulations require nursing homes to keep the records 
of the nursing home patient for 10 years but, in most cases, at 
the investigation stage, it does not make sense to order records 
going back this far. First, the copying charges will be significant 
and beyond three years is unlikely to provide anything necessary 
to investigate the case. You will also probably bog yourself down 
reviewing medical records that do not advance the case. 

If the case involves a final illness at a hospital that record 
should be requested. In any case where there might be a claim 
for wrongful death, special attention should be paid to whether or 
not there is an autopsy. Autopsies, sometimes called the ultimate 
medical audit, may be the only answer as to what caused a person 
a die. Without an autopsy the cause of death might not be able 
to be proved and this is essential. See generally Weaver v. McK-
night, 134 Conn. App. 652 (2012) and Klein v. Norwalk Hospital, 
299 Conn. 241 (2010).
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C. DPH INVESTIGATION
The Connecticut Department of Public Health has the abil-

ity to investigate consumer complaints against nursing homes. 
The DPH investigator will have the ability to read the resident’s 
medical records and interview potential witnesses and medical 
providers. The investigation may result in a finding of regulatory 
or statutory violations on the part of the nursing home or its care 
providers. This can be an invaluable tool in investigating a case of 
this type. For this reason, a formal complaint by the family of the 
victim should be filed with the DPH investigations unit as soon 
as possible as the investigation may take months or even a year 
to complete.2  

Anything this investigation reveals (or does not reveal) may 
help the attorney decide whether this is a case to take on. It should 
be noted, however, that the DPH investigator is probably not con-
cerned with the same issues the attorney investigating the case 
might be (think standard of care and causation). With that said, 
this will provide the lawyer investigating the case with access to 
information that would not likely be had until significant discov-
ery had taken place. 

D. EXPERT REVIEW 
As mentioned, most nursing home cases are filed, at least 

in part, as medical malpractice cases. Therefore, you will need 
expert testimony on standard of care, causation and damages for 
all injuries you intend to claim. Further, in order to even file a 
case you must comply with Connecticut General Statutes Section 
52-190a. This requires the plaintiff to conduct “a reasonable in-
quiry as permitted by the circumstances to determine that there 
are grounds for a good faith belief that there has been negligence 
in the care or treatment of the [plaintiff]” and to file a certificate 
“that such reasonable inquiry gave rise to a good faith belief that 
grounds exist for an action against each named defendant.” Dias 
v. Grady, 292 Conn. 350, 357 (Conn. 2009). 

The plaintiff must do so by attaching to the initial pleading a 
“written and signed opinion of a similar health care provider . . .  
that there appears to be evidence of medical negligence and in-
cludes a detailed basis for the formation of such opinion.” Conn. 
Gen. Stat. § 52-190a(a). Subsection (c) of the statute states that, 
“[t]he failure to obtain and file the written opinion” of a similar 
health care provider “shall be grounds for the dismissal of the 
action.” Conn. Gen.Stat. § 52-190a(c).3 

III. Case Example
The following is an example of a case that recently resolved. 

The incident that gave rise to the case dated back to the summer 
of 2010.  The case involved an 88 year old male plaintiff who was 
a resident of a Connecticut nursing home. This individual had 
a significant health history which included Alzheimer’s disease, 
chronic anemia, heart disease, vascular disease, mental health 
issues and a history of prior pulmonary embolism. All of these 
conditions left him with a very limited life expectancy and a poor 
quality of life.  

As a result of his Alzheimer’s, he would attempt to wander 
away or elope from the facility. The nursing home staff had iden-
tified him as an elopement risk and orders were in place restrict-
ing his ability to exit the facility unsupervised. He was required 
to wear a wanderguard bracelet which would sound an alarm if he 
attempted to leave the facility. 

In August of 2010, he exited the facility, unattended, in 
his wheelchair.  The alarm sounded and no one from the nurs-
ing home responded. Once outside, he made his way to a steep 
embankment that did not have a fence. He rolled down the em-
bankment, through other fencing, over a retaining wall and land-
ed onto a sidewalk of the street below. He subsequently died at 
a local hospital. The DPH investigated and found various code 
violations having to do with the lack of response to the alarm an-
nunciators by nursing home staff and with their evaluation of the 
plaintiff’s risk of elopement prior to the incident. The DPH was 
also critical that the embankment was not fenced.

Seems like an easy case right? Wrong. This case required 
the retention of 4 experts. To prove that the staff was negligent 
in their response to the alarm, a nursing home administrator who 
also happened to be a nurse was retained. There was no autopsy, 
so a pathologist was retained to definitively prove that multiple 
blunt traumatic injuries caused the death of the plaintiff’s dece-
dent, as opposed to some medical event which preceded the fall.  
An internal medicine physician with a specialty in geriatrics was 
retained to discuss the plaintiff’s medical issues and life expec-
tancy. Finally, an expert engineer was retained to make the claim 
that there should have been a fence at the top of the embankment 
pursuant to certain building codes. 

In the end, after extensive litigation, and one failed media-
tion, the case was settled before trial. The moral of the story, I 
think, is that nursing home cases can be very rewarding to prose-
cute but even nursing home cases that seem simple can be deceiv-
ingly difficult and demanding of intensive pre-suit investigation.                                                              

Attorney Kennedy practices law with RisCassi & Davis, P.C., with 
a focus on personal injury law including medical malpractice and 
nursing home negligence. ■

1  It should be noted that one can file for an automatic 90-day extension of the 
statute of limitations in a case alleging medical malpractice which would 
also apply to nursing home cases of this variety.  Section 52-190a(b) pro-
vides that “Upon petition to the clerk of the court where the civil action 
will be filed to recover damages resulting from personal injury or wrongful 
death, an automatic ninety-day extension of the statute of limitations shall 
be granted to allow the reasonable inquiry required by subsection (a) of this 
section. This period shall be in addition to other tolling periods.”

2  Facility Licensing and Investigations Section, Connecticut Department of 
Public Health, 410 Capitol Ave., MS# 12 HSR, Hartford, CT 06134-0308, 
Phone: (860) 509-7400, Fax: (860) 509-7538. 

 3  Section 52-190a requires an opinion letter from a “similar health care provid-
er” as defined in section 52-184c of the Connecticut General Statutes. Conn.
Gen.Stat. § 52-190a(c). Section 52-184c defines a similar health care provid-
er in two different respects, depending on the qualifications of the defendant 
health care provider. Anyone considering filing such a claim must closely 
review the qualifications of the expected defendant and Section 52-184c.
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The sister (and legal representative) of an elderly client calls 
to report that the client is dying and has decided to forgo any fur-
ther medical treatment. She says that she is unable to manage the 
client’s care at home, and that she is planning to transfer the client 
to a nursing home for the remainder of her life under hospice 
care. The sister asks whether she needs to know anything before 
she proceeds. Aside from advising the sister of the client’s end-
of-life health care instructions and suggesting that the client’s fu-
neral and burial be prearranged and prepaid, the attorney should 
be prepared to describe the coverage and exclusions of the Medi-
care Part A hospice benefit. This conversation should include a 
discussion of the financing of the client’s nursing home stay. 

This discussion is happening more and more frequently 
because our clients are aging, and nearly one-half of all Medi-
care-covered individuals use the hospice benefit before death, 
with 67% of them electing to receive hospice benefits “at home” 
(in nursing homes, assisted living facilities, and residences), and 
many of them transferring between home and nursing home. (Da-
vid G. Stevenson, PhD., “Growing Pains in the Medicare Hospice 
Benefit”, New England Journal of Medicine, November 1, 2012, 
and “The Medicare Hospice Benefit”, National Hospice and Pal-
liative Care Organization, 2013, page 1). 

Therefore, it is important for elder law attorneys to know 
what the Medicare Part A hospice benefit includes and how it is 
distinguishable from other Medicare Part A programs – especially 
with regard to nursing home coverage. 

Medicare Part A (hospital insurance) helps to cover:

•  Inpatient care in hospitals including the cost of a semi-pri-
vate room, meals, general nursing and drugs as part of 
medically necessary inpatient treatment, and other hospital 
services and supplies (Social Security Act Sec. 1812 [42 
U.S.C. 1395d](a)(1) and CMS, Medicare and You, Medi-
care Handbook, 2014, page 32);

•  Inpatient care in a skilled nursing facility (SNF) includ-
ing the cost of a semi-private room, meals, skilled nursing 
and rehabilitation services, and other medically necessary 
services and supplies after a three-day minimum medical-
ly necessary inpatient hospital stay for a related illness or 
injury. To qualify for a Medicare-covered care in a SNF, a 
doctor must certify that the patient needs daily skilled care 
such as intravenous injections or physical therapy. Medi-
care does not cover long-term or custodial care. ((Social 
Security Act Sec. 1812 [42 U.S.C. 1395d](a)(2) and CMS, 
Medicare and You Medicare, Handbook, 2014, page 33);

•  (some) home health services including medically-nec-
essary part-time or intermittent skilled nursing care and 
or therapy provided at the patient’s home if the patient is 

homebound. (Social Security Act Sec. 1812 [42 U.S.C. 
1395d](a)(3) and CMS, Medicare and You, Medicare 
Handbook, 2014, page 29); and 

•  (“in lieu of certain other benefits,”) hospice care services 
to provide care, comfort and support for people who are 
terminally ill, to help them live more comfortably, but not 
to cure a terminal illness. (Social Security Act Section 1812 
[42 U.S.C 1395d](a)(4) and CMS, Medicare Hospice Ben-
efits, August 2013, page 4). “Hospice care is an approach 
to treatment that recognizes that the impending death of an 
individual warrants a change in focus from curative to pal-
liative care.” (48 Fed. Reg. Vol. 48, No. 243, 56008 1983). 
Covered services include all items, medications, and ser-
vices needed for pain relief and symptom management, 
certain medical supplies and equipment, physician services 
furnished or arranged by hospice-employed physicians and 
nurse practitioners; nursing services, social services, and 
other services and therapies such as hospice aide, home-
maker services, spiritual counseling; grief and loss coun-
seling. (Social Security Act Section 1861 [42 U.S.C 1395]
(dd)(1)). 

To qualify for Medicare Part A hospice benefits, the individ-
ual must be eligible for Medicare Part A, certified as having a ter-
minal illness with a prognosis of six months or less if the illness 
runs its normal course, must receive care from a Medicare-ap-
proved hospice program, must sign a statement indicating that he 
or she elects the hospice benefit, and must  waive all other rights 
to Medicare coverage for services that are related to the treatment 
of the “individual’s condition with respect to which a diagnosis 
of terminal illness has been made and related conditions.” (Social 
Security Act Section 1812 [42 U.S.C 1395d](d)(2)(A)(ii) and Of-
ficial CMS Information for Medicare Fee-For-Service Providers, 
The Medicare Learning Network® (MLN)). 

 Hospice care is usually routine home-based, typically in-
volving a family member serving as the primary caregiver at 
home, with members of the hospice staff making intermittent 
visits to assess the patient, and providing additional care and 24-
hour on-call access. (http://www.hospicedirectory.org/cm/about/
choosing/myths_facts). The hospice care may be continuous  
– wherever the person resides – when there is a medical crisis. 
During such periods, the hospice team can provide up to around-
the-clock care. (Center for Medicare Advocacy, Inc. Hospice). 
If the hospice medical team determines that the patient needs a 
short-term inpatient stay in a Medicare-approved facility, hos-
pice, hospital, or skilled nursing facility for pain or acute or com-
plex symptom management which cannot be managed in other 
settings, the patient will be moved there until pain is brought 
under control or other symptoms are managed and the patient’s 

Understanding the Medicare Part A Hospice Benefit  
in the Nursing Home Setting

By Attorney Elizabeth N. Byrne 
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1  Part A Medicare coverage for a condition totally unrelated to the termi-
nal illness (such as a laceration or fracture sustained from a fall) will 
continue to be available to the hospice patient.

2  This includes the obligation to file a Medicaid application if the client 
is unable to pay room and board. If the sister is knowledgeable of the 
client’s finances, it may be possible to assess the client’s eligibility for 
Medicaid. Perhaps financial statements are available at the client’s home 
or accessible by formal inquiry of the attorney-in-fact. In these cases, the 
Medicaid application and spend down should be initiated and completed 
expeditiously, while the principal is living and the durable power of at-
torney is still valid. In the event the applicant dies during the application 
process while the SNF room and board charges remain unpaid, the Med-
icaid application should not be withdrawn. 

condition is stabilized so the patient can return home. Hospice 
can also cover up to five days of inpatient respite care in a Medi-
care-approved facility if the primary caregiver requires rest. 

Certain services that are “not reasonable and necessary for 
the palliation or management of terminal illness” are not covered 
by the Medicare Part A hospice benefit. (Social Security Act Sec-
tion 1862 [42 U.S.C 1395y](a)(1)(C)). The exclusions include: 
treatment intended to cure the terminal illness, prescription drugs 
intended to cure the terminal illness, hospice care furnished by 
a hospice other than the hospice designated by the individual; 
care furnished by the individual’s attending physician who is not 
an employee of the designated hospice or receiving compensa-
tion from the hospice under arrangement for those services; room 
and board in a facility, unless it is for short-term inpatient care 
that the hospice arranges for pain control and acute and chronic 
symptom management; and care in an emergency room, hospital, 
or other inpatient facility, outpatient services, or ambulance trans-
portation, unless these services are either arranged by the hos-
pice or are unrelated to the terminal illness. If a patient receives 
these services without pre-approval from the hospice team, the 
patient may have to pay the entire cost of the same. (CMS, Medi-
care Hospice Benefits, page 7, http://www.medicare.gov/ Pubs/
pdf/02154.pdf, page 7). 

Because the Medicare Part A program does cover some stays 
at a SNF – for medically necessary skilled nursing or rehabil-
itation services after a qualifying hospitalization stay, but not 
other stays at a SNF – where nursing services are provided for 
pain relief and symptom management to a hospice patient under 
the hospice program, our hospice clients may be confused about 
whether a stay in a SNF at the end of life is covered by Medicare 
and surprised to receive SNF per diem room and board billing. 
After all, the hospice patient IS sick, in fact, so sick that he or she 
is dying, and the patient requires skilled nursing, and will have a 
nurse overseeing care, and may also have just exited a hospital af-
ter receiving medically necessary care. Why wouldn’t Medicare 
cover the SNF stay? The reason is that the hospice patient has 
elected to forego (medically necessary) curative treatment for the 
terminal illness, has opted for comfort measures, and has “waived 
all other rights to Medicare coverage (including the right to SNF 
coverage post-hospitalization) for services that are related to the 
treatment of the terminal illness and related conditions.” (Social 
Security Act Section 1812 [42 U.S.C 1395d](d)(2)(A)(ii)).1 

This means that a hospice patient residing in a skilled nurs-
ing facility can expect that custodial care, such as “non-skilled 
personal care, help with activities of daily living like bathing, 
dressing, eating, getting in or out of bed or chair, moving around, 
and using the bathroom, and health-related care that most people 
do themselves, like using eye drops” ((CMS, Medicare and You, 
Medicare Handbook, 2014, page 142), and room and board will 
all be provided by the SNF at the standard SNF cost to the hospice 
patient and that expense will not be covered by Medicare Part A. 
Nursing assessment, case management, intermittent (and at times 
continuous) nursing assistance, necessary equipment, and all pain 
relief and symptom management medication, and other services 

(such as spiritual counseling) provided by the hospice team will 
be covered by the Medicare Part A hospice benefit.

In the case on hand, the sister of the client being transferred 
to a skilled nursing facility for continued hospice services should 
be advised that the Medicare hospice benefit does not include 
payment of the costly room and board and custodial care at a 
skilled nursing facility or other facility while receiving routine 
hospice services, and that the room and board expense and cus-
todial care expense must either be paid for out of pocket, through 
applicable long term care insurance, or by Medicaid. The attorney 
should also counsel the sister about the contractual obligations 
she assumes as “responsible party” when she executes the SNF’s 
resident admission agreement on behalf of the client.2  ■ 
Attorney Byrne practices with the law offices of Farrell, Geenty, 
Sheeley, Boccalatte & Guarino, P.C., with offices in Middletown 
and Clinton.

SEEKING WEB SITE  
COMMITTEE MEMBERS

Would you consider joining the Web Site Committee?  We 
want our Connecticut Chapter to have one of the best elder 
law web sites in the nation.  Check out the site at www.ct-
naela.org. We seek CT-NAELA members who are willing 
to share ideas and innovative approaches that will make 
our site a daily resource for Connecticut elder law attor-
neys. You don’t have to be a Steve Jobs or have a degree in 
computer science.  You just have to know what elder law 
attorneys find useful.
We meet by teleconference for 30 minutes a month and 
work on assignments generated at the meeting during the 
month.  We have a paralegal helping with updating the site.  
Consequently, it is not a huge time commitment. Just give 
me, Joe Cipparone, a call at (860) 442-0150 or send me an 
e-mail at jac@261law.com. It’s a great way to participate 
in our Chapter and you may learn a bit of elder law along 
the way.  We would love to have you!  
Joe Cipparone, Jack Reardon, Hank Weatherby
The CT-NAELA Web Site Committee
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For those of us who battle nursing facilities in their collection 
actions against unsuspecting family members and friends, Janet 
Irving’s fight against Aaron Manor, Inc. (herein “Aaron Manor”), 
which unfolded at every level of our state court system, provides 
us, infuses us even, with a burst of energy, confidence, and legal 
precedent to counteract the nursing facilities’ growing arsenal of 
collection tools.1  

This story has various chapters which have taken many years 
to unfold.  Despite the length of this tale, the good news is that 
our protagonist, Janet Irving, who was represented by Attorney 
Gerald Garlick, prevailed not only with defeating Aaron Manor’s 
collection attempt but also in collecting her attorney’s fees.  Let’s 
start at the beginning of where and how this story unfolded.

I. THE TRIAL COURT – PART I:
Ms. Irving’s father, William P. Ammon Sr., was a resident at 

Aaron Manor’s facility from October 29, 2002 until his death on 
July 24, 2003.  Aaron Manor, Inc. vs. Janet Irving, 2008 Conn. 
Super. LEXIS 2392, 1 (Sept. 24, 2008).  Ms. Irving signed the 
Resident Admission Agreement as the Responsible Party. Id.  
Aaron Manor’s “Admitting Record Form” listed Mr. Ammon’s 
son, William Ammon Jr., as the person responsible for Mr. Am-
mon’s account; William Ammon Jr. held Power of Attorney 
(herein also “POA”) for his father, managed his father’s financial 
affairs, paid his father’s bills out of his father’s bank account, and 
received his father’s monthly bills for the services Aaron Manor 
was providing.  Id. 

Left with a purported debt owed, Aaron Manor brought suit 
against Ms. Irving sounding in two counts: Breach of Contract 
and Fraud.  Ms. Irving’s primary defense was that she neither had 
control nor access to her father’s financial resources.  The Parties 
tried the case before the Honorable Clarance J. Jones.    

After trial, Judge Jones entered judgment in Ms. Irving’s fa-
vor finding that she did not have POA over her father’s affairs, 
that she did not have access to her father’s checking account, and 
that she did not have access to her father’s financial resources.  Id.  
As to Ms. Irving’s counterclaims, breach of contract, violation of 
the Unfair Trade Practices Act, and fraud, Judge Jones found Ms. 
Irving did not provide enough proof to rule in her favor on any of 
the counterclaims.

Judge Jones’ decision was not the end but rather only the 
beginning. 

II. THE TRIAL COURT – PART II:
After the trial court’s September 24, 2008 decision, both Par-

ties filed post-trial motions. Ms. Irving filed a Motion for Counsel 
Fees pursuant to Connecticut General Statute (herein “C.G.S.”) 
§42-150bb.2  The Plaintiff moved to reargue the portion of the tri-

al court’s decision regarding whether Ms. Irving had access to her 
father’s checking account or any of his other financial resources.  
Aaron Manor, Inc. vs. Janet Irving, 2009 Conn. Super. LEXIS 
3614, 1 (2009).

After the filing of post-trial motions, the trial court issued 
a Memorandum of Decision awarding Ms. Irving attorney’s 
fees but it inadvertently failed to address the Plaintiff’s Motion 
to Reargue; the gravamen of the Plaintiff’s claim in its Motion 
for Re-argument was that Ms. Irving received distributions from 
Mr. Ammon Sr.’s checking account as either reimbursements for 
personal items or as financial gifts and that “those distributions 
translated into her having access to her father’s income/and or 
assets.”  Id. at 4. 

Despite re-argument from the Plaintiff, the trial court found 
that William Ammon Jr. had complete control of his father’s fi-
nancial assets and that Ms. Irving did not have access to those 
assets.  The court held “that the transfer of the gifted funds . . . to 
Janet Irving, resulted in the title to said finds immediately vesting 
in her.”  Id. at 7.

The court’s reasoning was supported by the following quote 
from a relatively recent Appellate Court decision:

As quoted in Wasniewski v. Quick & Reilly, Inc., 105 Conn. 
App. 379, 382, 940 A.2d 811 (2008), “[t]he term ‘gift’ . . .  
is the transfer of property without consideration. The two 
requisites are ‘a delivery of the possession of the property 
to the donee, and an intent that the title thereto shall pass 
immediately to him.’”  Id. 

The trial court concluded that “upon receipt, the funds be-
came the property of Janet Irving, and not the property of her 
father, William Ammon, and therefore she was under no legal 
obligation to use any of these funds to pay the outstanding bill in 
this case.”  Id. 

After two rounds of battle in the Superior Court, Ms. Irving 
had rebuffed the Plaintiff’s collection efforts and been awarded 
attorney’s fees in the process.  Shaken, but clearly not deterred, 
Aaron Manor appealed, hoping the Appellate Court would pro-
vide the Plaintiff its relief on appeal.  Prior to the appeal, how-
ever, Ms. Irving sought to secure her attorney’s fees by filing a 
prejudgment remedy application (herein “PJR”). 

III. THE TRIAL COURT – PART III:
On September 22, 2009, Ms. Irving’s attorney filed the PJR 

in the amount of $75,000.00 to secure the attorney’s fees already 
awarded and to secure additional attorney’s fees for the defense 
of the Plaintiff’s appeal.  

On October 21, 2009, the Honorable Stuart Bear granted Ms. 
Irving’s application in the amount of $50,000.00. 

Aaron Manor vs. Janet Irving — The Tale of a Winner,  
an Advocate, and a Defeated Nursing Facility

By Attorney Carmine Perri 
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IV. THE APPELLATE COURT:
The next chapter of this story unfolded at the Appellate Court 

where the two issues before the court were (1) whether the trial 
court improperly failed to find that Ms. Irving breached her con-
tract with Aaron Manor and (2) whether the trial court improperly 
awarded attorney’s fees to Ms. Irving pursuant to C.G.S. §42-
150bb.  Aaron Manor, Inc. vs. Janet Irving, 126 Conn. App. 646, 
648 (2011).

The Appellate Court highlighted, among other facts, the  
following:

The father’s bank statements for the period of March 1 
through June 30, 2003, indicated account balances fluctuat-
ing between $26,000 and $54,000.3  The father had additional 
assets, including shares of stock, certificates of deposit and a 
house in Bridgeport. Although the plaintiff sent monthly in-
voices to Ammon, Jr., the account for the father remained un-
paid. Despite the outstanding bill, Ammon, Jr., wrote a check 
payable to the defendant for $11,000 from the father’s account 
as a gift in April, 2003. Similarly, he wrote a check to himself 
at the same time for $11,000 from the father’s account. After 
the father’s death, the house in Bridgeport was sold, and Am-
mon, Jr., gifted the defendant $55,000, and, similarly, gifted 
himself $55,000 from the proceeds of that sale.

The defendant never questioned the quality of care provided 
her father during his stay at the plaintiff’s facility. In fact, she 
testified that the “caregivers are exceptional.” Notably, her 
mother was a resident at the plaintiff’s facility at the time of 
trial, and the defendant herself had been a resident in the past. 
Nevertheless, neither the defendant nor Ammon, Jr., paid the 
outstanding bill from their father’s assets even though the as-
sets were ample and more than sufficient to satisfy the amount 
due the plaintiff.  Id. at 649.  

As to whether Ms. Irving breached her contract with Aaron 
Manor, the Appellate Court compared Ms. Irving, who neither 
had control nor access to her father’s income and/or assets, with 
the defendant in Sunrise Healthcare Corp. v. Azarigian, 76 Conn. 
App. 800 (2003) who “executed a contract with a nursing care 
facility both as the “responsible party” under the contract and as 
the patient’s power of attorney.”  Id. (citing Sunrise Healthcare 
Corp. v. Azarigian, 76 Conn. App. at 808 (2003)).  The Appellate 
Court held that Ms. Irving was “not obligated under the admis-
sion agreement to remit to the plaintiff any sums that she received 
from her father as gifts or reimbursements.”  Id. at 655.  

The Appellate Court’s decision on the attorney’s fees issue, 

however, was not in Ms. Irving’s favor.  In short, the Appellate 
Court concluded that C.G.S. §42-150bb did not apply to Ms. Ir-
ving because she was not a consumer.  Id. 656.  

The Appellate Court’s reasoning, which follows, in part, di-
rectly below, centered on its reluctance to expand the definition of 
personal representative. 

In the present case, no conservator ever was appointed for 
the defendant’s father. The defendant did not have his power 
of attorney, was not appointed his conservatrix and was not 
the executrix or administratrix of his estate after he died. She 
simply does not fall within that term as it has been used in 
our statutory scheme or fall within the definition of personal 
representative as defined in Webster’s Third New Interna-
tional Dictionary or Black’s Law Dictionary.  She signed the 
admission agreement as the responsible party and obligated 
herself to pay the plaintiff for her father’s care from her fa-
ther’s assets if she had control over his assets.  The defendant 
consistently took the position, and the trial court agreed, that 
she had no authority over the disposition of her father’s as-
sets.  The terms responsible party and personal representative 
are not synonymous.  We decline to expand the definition 
of personal representative to include the defendant, and, es-
pecially under these circumstances, it would not be legally 
sound to do so.  Id. 659-660.

Additionally, in support of its argument, the Appellate Court 
noted that Connecticut adheres to the American Rule (each party 
bears the cost of its own attorney’s fees) and that “[w]hen a statute 
is in derogation of common law or creates a liability where for-
merly none existed, it should receive a strict construction and is 
not to be extended, modified, repealed or enlarged in its scope by 
the mechanics of construction.”  Id. at 660 (citing Rawling v. New 
Haven, 206 Conn. 100, 105, 537 A.2d 439 (1988)).  The Appel-
late Court strictly construed C.G.S. §42-150bb and held that Ms. 
Irving was not entitled to attorney’s fees. 

The Appellate Court affirmed the trial court’s judgment but 
reversed the award of attorney’s fees and remanded to the trial 
court with direction to vacate that award.

Consistent with the trend of this entire case, a party contin-
ued the fight after a judicial determination. This time, Ms. Irving 
petitioned for certification to the Supreme Court seeking the 
Court to address the following limited issue, “[d]id the Appellate 
Court properly reverse the trial court’s award of attorney’s fees 
under General Statutes § 42-150bb?”  Aaron Manor, Inc. v. Irving, 
301 Conn. 908 (2011).  The Court granted Ms. Irving’s Petition 
for Certification. (continued on next page)

1  If you need a recent example of the growing collection arsenal, see Connecticut General Statute §17b-261 which provides a nursing facility a new 
statutory right of action. 

2  C.G.S. §42-150bb states, in pertinent part, “Whenever any contract . . . entered into on or after October 1, 1979, to which a consumer is a party, 
provides for the attorney’s fee of the commercial party to be paid by the consumer, an attorney’s fee shall be awarded as a matter of law to the 
consumer who successfully prosecutes or defends an action or a counterclaim based upon the contract . . . .”  Conn. Gen. Stat. §42-150bb (2013). 

 3 As stated above, Mr. Ammon Sr. was a resident at the Plaintiff’s facility from October 29, 2002 until his death on July 24, 2003.    
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V. THE SUPREME COURT:
On January 1, 2013, the Court officially released its opinion 

that Ms. Irving was a consumer under C.G.S. §42-150bb and that 
she was entitled by operation of law to reasonable attorney’s fees 
as provided in the admission agreement. Aaron Manor, Inc. vs. 
Janet Irving, 307 Conn. 608 (2013).

Part of the Court’s reasoning focused on the apparent in-
congruity that Aaron Manor could file suit against a responsible 
party, not the resident that received its services, and also seek its 
attorney’s fees from the  responsible party but, if the responsible 
party successfully defended the lawsuit, he or she would not be 
entitled to attorney’s fees.  “It would be wholly incongruous with 
this design to conclude that the plaintiff would be entitled to fees 
for successfully prosecuting the present action but that the de-
fendant would not be entitled to fees for mounting a successful 
defense.”  Id. at 618.

As Justice Schaller persuasively articulated in his concurring 
and dissenting opinion in the Appellate Court: “The purpose 
of § 42-150bb is to bring parity between a commercial party 
and a consumer who defends successfully an action on a con-
tract prepared by the commercial party. The plaintiff bears 
full responsibility for placing the defendant in the position 
of having to defend a breach of contract action by alleging 
that, as the ‘responsible party,’ she was responsible for pay-
ing certain outstanding bills by virtue of her authority to act 
on behalf of [her father].  [The plaintiff] cannot now main-
tain that, because it failed to prove that [the defendant] had 
access to or control of [her father’s] financial assets, she had 
no authority to act on behalf of [her father] and is not entitled 
to recover the fees she incurred defending that action.”  Id. 
(citing Aaron Manor, Inc. v. Irving, 126 Conn. App. 668-69 
(2011)). 

The Court held that Ms. Irving was a consumer under C.G.S. 
§42-150bb because she was the personal representative of the 
buyer of Aaron Manor’s services, her father.  As such, she was 
entitled by operation of law to reasonable attorney’s fees as pro-
vided in the admission agreement. 

The Court reversed the Appellate Court’s decision as to the 
award of attorney’s fees and remanded to the Appellate Court 
with direction to affirm the judgment of the trial court. Id. at 620.

VI. THE TRIAL COURT – PART IV:
On June 28, 2013, five and a half months after the Supreme 

Court issued its opinion, the trial court, the Honorable Julia J. 
Aurigemma, held a hearing to address the following three issues: 
(1) the reasonableness of the requested attorney’s fees incurred in 
connection with the appeal of the action to the Appellate Court 
and the Supreme Court, (2) whether a discretionary award of 
post-judgment interest is appropriate, and (3) if post-judgment 
interest is appropriate, the date from which interest shall accrue 
and the rate of interest to be awarded.  Aaron Manor, Inc. vs. Jan-

et Irving, 2013 Conn. Super. LEXIS 2009, 1 (2013). 
On September 9, 2013, almost exactly five years after Judge 

Jones entered the original judgment in Ms. Irving’s favor, Judge 
Aurigemma issued her decision.4  

As to the first issue, Judge Aurigemma accepted the Supreme 
Court’s finding that the trial court’s initial award of $36,000.00 
in attorney’s fees pursuant to C.G.S. §42-150bb was reasonable.  

As to the second issue, Judge Aurigemma found the award 
of post-judgment interest appropriate because “without such an 
award, a judgment debtor could, theoretically, evade payment of 
the entire judgment.”  Id. at 7.  

As to the third issue, Judge Aurigemma found February 27, 
2009, the date on which $36,000.00 was initially awarded by 
Judge Jones, to be the date from which interest shall accrue. Id.  
Additionally, Judge Aurigemma stated the following:

Interest at the rate of 1% per annum will more than com-
pensate the defendant for the loss of the use of the money 
for the period from February 27, 2009 through the date of 
June 28, 2013, when the plaintiff paid the $36,000.00 to the 
defendant.  Therefore, the court awards $1,559.31 in interest.  
Id. at 8-9.   

In total, Judge Aurigemma awarded “the defendant a total of 
$14,865.58 for attorney’s fees attributable to the appeals to the 
Appellate and Supreme Courts and interest [of $1,559.31] on the 
original award of $36,000.00.”  Id. at 9. 

VII. CONCLUSION:
Among many observations borne from this five year litiga-

tion is that Janet Irving’s fight against Aaron Manor will prove 
helpful in the defense of various defendants who find themselves 
the target of nursing facility collection actions; hats off to Ms. Ir-
ving’s resolve and to the exceptional job done by Attorney Gerald 
Garlick. This case serves as an example for those who otherwise 
feel compelled to resign themselves to being one, among many, 
who carry pitchforks and slingshots into battle against the nursing 
facilities that are armed with Gatling guns and grenades. ■

Attorney Perri practices with the law offices of CzepigaDaly, LLC 
with offices in Berlin and Vernon. 

 
4  If you cannot recall the date of the first battle in this ongoing war, Judge 
Jones issued the initial decision on September 24, 2008.  

CT NAELA Calendar of Upcoming Events
        DATE   TOPIC

November 12, 2013 CT NAELA Board of Directors Meeting
November 13, 2013 2013 CT NAELA Elder Law Seminar
November 19, 2013   CBA Elder Law Section Meeting
December 10, 2013 CT NAELA Board of Directors Meeting
December 17, 2013 CBA Elder Law Section Meeting



CTNAELA Practice UPdate                             Fall 2013

9

Medicare Observation Status: Are Clients “In” or are They “Out”?
By Attorney Linnea Levine

The general rule for a long time has been that a Medicare Part A 
beneficiary hospitalized for at least three nights, counting the day 
of admission, but not the day of discharge, would have both the 
hospitalization period and post-discharge skilled care in a reha-
bilitation center or skilled nursing home for a maximum period 
of the first 20 days fully paid and the next 80 days at 80% paid 
by Medicare.1    

The legislative intent for Medicare Part A to cover a finite 
amount of care in the nursing homes and rehabilitation centers 
was to move the skilled care from the hospital setting to a less 
costly provider.2 

Unknown to most folks, Medicare for many years has dif-
ferentiated between Medicare beneficiaries admitted as inpatients 
whose hospital stay is covered by Medicare Part A and Medicare 
Part B beneficiaries treated as outpatients for “observation” (out-
patient care), specifically including the assessment as to whether 
it is necessary to admit the beneficiary as an “inpatient”. How-
ever, CMS’ own definition of “observation care” limits the time 
and services provided to Medicare outpatients to assessment and 
treatment that can be performed in a 24 to 48 hour period and 
only in exceptional circumstances exceeding 48 hours.3 

Medicare beneficiary outpatients are covered by Part B 
which covers 80% (after Part B deductable of $147 per year) of 
out patient services billed at the Medicare rate and does not cover 
pharmaceuticals administered during hospitalization. Part D only 
covers hospital-administered medications in the outpatient ben-
eficiary’s Part D formulary. Outpatients, even with a three night 
hospital stay, do not quality for Medicare coverage of post-hospi-
tal skilled care. However, inpatients covered by Part A have hos-
pitalization days 1-60 and inpatient services as well as all hospital 
pharmaceuticals fully covered.4

Medicare beneficiary hospital outpatients, no matter how 
long the hospital stay or how extensive the acute medically nec-
essary services provided to them, do not qualify for post-hospital 
nursing home skilled care.5   

We have all noted an increasing trend to admit Medicare 

beneficiaries as outpatients which may prevent the patient from 
obtaining proper inpatient and post-hospital care.

 The Department of Health and Human Services’ Office of 
Inspector General (OIG) has issued a memorandum reporting that 
in 2012 over 600,000 Medicare beneficiaries had hospital stays of 
three or more nights, but did not qualify for Part A coverage, be-
cause they were not “inpatients” for three nights. Further the OIG 
report recommends that CMS consider how to ensure that benefi-
ciaries with similar post-hospital care needs have the same access 
to and cost-sharing for SNF (skilled nursing facility) services”.6 

The OIG report notes that some hospitals classify 5% of  
patients as outpatients while others classify up to 90% as outpa-
tients.7  

What is causing this increased use of observation-outpatient 
classification by hospitals? It appears that significant loss of hos-
pital Medicare reimbursement by the Recovery Audit Contractor 
(RAC) program (originating in 2010 to detect and prevent Medi-
care fraud) is the driving force behind the upswing in outpatient 
classifications.8   

According to the American Hospital Association there are 
several problems with the RAC audits that are depriving hospitals 
of correct Medicare billing,9 including:

1.  The RAC auditors are private independent contractors 
who are paid 9%–12.5% of clawed back Medicare pay-
ments (a conflict of interest?);

2.  RAC can audit up to three years of hospital medical re-
cords, but hospitals have only one year to submit revised 
bills to Medicare. The hospitals receive no payment for the 
medical services that RAC determines should have been 
billed under Part B instead of Part A for audits two and 
three years out;

3.  RAC audits often determine that necessary medical ser-
vices should have been delivered on an outpatient basis 
instead of inpatient, even when the medical services pro-
vided are acute care services provided to inpatients. If the 
case in issue occurred within the past year, the hospital can 

1 20 C.F.R. §405.120(c)
2 20 C.F.R. §409.63
3  “Outpatient Care” is defined by CMS in its Medicare Benefit Policy Manual, Chapter 6 Hospital Services Covered Under Part B, Section 20.6A: Observation 
care is a well defined set of specific, clinically appropriate services, which include ongoing short term treatment, assessment, and reassessment before a de-
cision can be made regarding whether patients will require further treatment as hospital inpatients or if they are able to be discharged from the hospital. ….. 
Observation services are covered only when ordered by a physician or another individual authorized by State licensure law and hospital staff bylaws to admit 
patients to the hospital or to order outpatient tests. In the majority of cases, the decision whether to discharge a patient from the hospital following resolution 
of the reason for the observation care or to admit the patient as an inpatient can be made in less than 48 hours, usually in less than 24 hours. Only in rare 
and exceptional cases do reasonable and necessary outpatient observation services span more than 48 hours… 

4 http://www.medicare.gov/your-medicare-costs/costs-at-a-glance/ 
5  Estate of Landers v. Leavitt, 545 F.3d 98 (2d Cir. 2008); Bagnall v. Sebelius No. 3:11cv1703(MPS), (D.CT 2013)
6  OIG Report, Hospital’s Use of Observation Stays and Short Term Stays for Medicare Beneficiaries, OEI-02-12-00040 July 29, 2013.
7  http://www.medicareadvocacy.org/observation-status-oig-provides-an-analysis-and-cms-issues-final-regulations/
8  http://www.cms/gov/research-statistics-data-and -systems/recovery-audit-program/
9 http://www.aha.org/content/13/rac-burden-d6f.pc/ 

(continued on next page)
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revise the billing to Part B outpatient status. If the case is 
more than one year old, all of the Part A payment is clawed 
back and the hospital receives no payment for that patient;

4.  75% of the RAC billing falls outside the one year filing 
window and cannot be rebilled;

5.  RAC audits are often inaccurate and inflict avoidable legal 
and administrative costs on hospitals; and

6.  While 72% of Part A denials are overturned at the third 
level of appeal, 75% are stuck for over two years in the 
appeal process.

Currently, there is a federal law suit pending, which was 
filed by the AHA and five hospitals seeking an order to set aside 
CMS’s payment denial policy, toll the period to revise billing, and 
allow reimbursement for correct Part B payments outside the one 
year revised billing period.10  

Clearly, the pressure from these RAC tactics is causing hospi-
tals to improperly classify Medicare beneficiaries as outpatients, 
as the hospitals then are assured payment under Part B, and RAC 
audits and appeals will be reduced. The result, as we are seeing, 
is that many elderly and disabled are then wrongfully denied Part 
A coverage and access to more extensive inpatient services and 
post- hospital rehabilitation.

The Center for Medicare Advocacy11 has put tremendous ef-
fort into informing practitioners and the public of the issues and 
developments surrounding outpatient-observation status. Its web-
site provides a packet for appealing a outpatient hospital stay.12 
Unfortunately, many elderly and disabled do not have the physi-
cal or financial resources to appeal.

Also, in an attempt to protect the Medicare beneficiaries’ 
rights to their Part A coverage for necessary hospital and post-dis-
charge rehabilitation services, the Center for Medicare Advoca-
cy and the National Senior Citizen’s Law Center filed a federal 
class action, Bagnall et al v. Sebelius, (Richard Bagnall, et al., v. 
Kathleen Sebelius, Secretary of Health and Human Services No. 
3:11cv1703 (MPS) United States District Court, D. Connecticut) 
requesting, among other relief:13  

1.  A permanent injunction prohibiting CMS from allowing 
Medicare beneficiaries from being placed on observation 
status;

2.  An order for CMS to provide written notification to Medi-
care beneficiaries in observation status, the nature of ob-
servation status, its consequences for Medicare coverage 
and the right to administrative review and judicial relief; 

3.  An order for CMS to establish a procedure for administra-
tive review of the decision to place a Medicare beneficiary 
on observation status; and

4.  An order for CMS to review prior Part B hospital coverage 
decisions and to refund to the beneficiary the difference 
between Part A and Part B payments.

All of the fourteen plaintiffs in Bagnall had hospital stays of 
three nights or more, but were classified as outpatients. Some of 
the plaintiffs were admitted as inpatients, but had their inpatient 

status changed to outpatient. All had necessary medical treatment 
normally provided to inpatients.14 Most of the plaintiffs were dis-
charged to nursing homes for rehabilitation. The Plaintiffs alleged 
that:

1.  The use of “observation status,” a “billing mechanism” vi-
olates the Medicare statute, by depriving Medicare benefi-
ciaries of their property right to Part A coverage and access 
to necessary hospital and post hospital care;

2.  Medicare beneficiaries deprived of their right to due pro-
cess should receive notice of their outpatient status and 
their right to appeal;

3.  Medicare beneficiaries should have an expedited outpa-
tient appeal procedure;

4.  Allowing the hospital’s UCR and RAC audits to change 
inpatient status to outpatient, refund Part A payments and 
not pay the Part B outpatient claims violated 42 U.S.C. 
§1395 which prohibits the Secretary of Health and Human 
Services from interfering with the practice of medicine;15  
and

5.  The Secretary’s policy definitions depriving Medicare 
beneficiaries of Part A benefits are rule making and subject 
to the notice and comment requirements of the Adminis-
trative Procedures Act.

On September 13, 2013, Judge Michael P. Shea granted 
defendant’s motion to dismiss the Bagnall class action.16 Judge 
Shea relied heavily on the Second Circuit opinion, Landers v. 
Leavitt, 545 F.3 398, (2d Cir 2008), which held that the Secre-
tary’s CMS policy manual’s definition of “inpatient”17 was “inter-
pretive” (clarification of a rule) and not “legislative (rulemaking).  
The CMS policy definition of “inpatient” hinges on whether the 
patient was “formally” admitted as an inpatient and not on the 
substantive issues raised by the Plaintiffs. Sadly, the Bagnall de-
cision takes away the property rights of Medicare beneficiaries 
and transfers control not to physicians, but to hospital Utiliza-
tion Control Review Committees and the Recovery Audit Con-
tractors. At this time an appeal of the Bagnall decision is being 
considered. 

Note that, effective October 1, 2013, CMS issued final rules 
which direct a physician to admit a patient as an inpatient if the 
physician believes the patient will require at least a two night 
stay.18 This new rule does not remove the three night inpatient 
hospital requirement for Part A coverage of the hospital stay and 
post-hospital skilled care. Further, the chilling factors caused by 
RAC audits and the one year Medicare hospital bill revision lim-
itation continue to be roadblocks to correct the eligibility for Part 
A coverage.

On the legislative front, there is a noteworthy bill currently 
pending in Congress, “Improving Access to Medicare Coverage 
Act of 2013”, (H.R. 1179) introduced by Joe Courtney (D-CT) 
and Tom Latham (R-IA).  Senator Sherrod Brown (D-OH) has 
introduced a companion bill in the Senate (S.569). The bills 
would amend Section 1861 of the Social Security Act (42 U.S.C. 



CTNAELA Practice UPdate                             Fall 2013

11

1395x(i)) to include outpatient-observation services as inpatient 
services for purposes of meeting the three night hospital stay re-
quirement for Part A coverage of hospital and post-hospital skilled 
care. This bill is a bi-partisan effort, supported by 106 Represen-
tatives and 24 Senators and many national organizations includ-
ing the National Academy of Elder Law Attorneys, American As-
sociation of Retired Persons, AFL-CIO, Alzheimer’s Foundation 
of America, American Case Management Association, American 
Health Care Association, American Medical Association, Amer-
ican Medical Director’s Association, American Nurses Associa-
tion, American Society on Aging, Catholic Health Association of 
the United States,  Center for Medicare advocacy, Families USA, 
Gray Panthers, HCR Manor Care, Leading Age, Lutheran Ser-
vices of America, Medicare Rights Center, 

It is imperative that all concerned with the inequities to 
Medicare beneficiaries by the observation status policies contact 
their Representatives and Senators to support the passage of the 
Improving Access to Medicare Coverage Act. ■ 

10  American Hospital Association, et al v. Kathleen Sebelius, Case. No.1:12-
cv-1770, (D.D.C., 2012).

11 Center for Medicare Advocacy, http:/medicareadvocacy.org/ 
12 http://medicareadvocacy.org/self-help-packet-for-observation-status
13 Bagnall et al v. Sebelius No. 3:11 cv 1702, Complaint filed 04/09/13 p. 29
14  One plaintiff, age 82, classified as an outpatient had back surgery (lumber 

laminectomy for degenerative disk disease), and received antibiotics, pain 
medication, and physical therapy before discharge.

15  42 U.S.C §1395 states: Nothing in this subchapter shall be construed to 
authorize any federal officer or employee to exercise any supervision or 
control over the practice of medicine or the manner in which medical ser-
vices are provided, or over the selection, tenure, or compensation of any 
officer or employee of any institution, agency, or person providing health 
services; or to exercise any supervision or control over the administration 
or operation of any such institution, agency, or person.

16  Bagnall v. Sebelius No. 3:11cv1703(MPS), (D.CT 2013), Memorandum 
of Decision

17  CMS Policy Manual, Ch 1, §10 definition of inpatient: An inpatient is 
a person who has been admitted to a hospital for bed occupancy for 
purposes of receiving inpatient hospital services. Generally, a patient is 
considered an inpatient if formally admitted as inpatient with the expec-
tation that he or she will remain at least overnight and occupy a bed even 
though it later develops that the patient can be discharged or transferred 
to another hospital and not actually use a bed overnight.

18 78 Fed.Reg. 50495, 50906-954 (Aug. 19, 2013)
Attorney Levine practices with the Law Offices of Linnea J. Levine, 
P.C., with offices in ___________. 

Can you recommend a nursing home? We are asked that 
question frequently. We generally answer that the best way to as-
sess a facility is to visit it. We recommend the ‘sniff’ test, and that 
clients inspect the hallways and resident rooms and bathrooms for 
cleanliness and the availability of handicap apparatus. We suggest 
that the client inquire about staffing and staff turnover and resi-
dent recreation opportunities, and that they look at the residents 
themselves, whether they are dressed and groomed, and whether 
they can be found alone in their rooms, participating in activities, 
or herded together in wheelchairs near the nurses station. 

Our conversation should not end there. We need to direct 
clients to the Medicare website, www.medicare.gov/Nursing-
HomeCompare/ to continue their research. While the federal 
government has been criticized for other website-building efforts, 
this particular website is excellent and a tremendous resource. It 
provides general consumer guidance on how-to select a nursing 
home, as well as very specific and current details about our Con-
necticut facilities certified to participate in Medicare or Medicaid.

When entering the website, clients can click-on the name of a 
facility or zip code or town to identify facilities of interest. Then 
the site promptly loads the names and addresses of facilities and 
their overall ratings, health inspection results, and staffing and 
quality of care ratings according to a five-star rating system. 

In addition, the research results can be filtered by geographic 
location and distance, payment source, and overall star ratings. 
For example, a search of five-star rated facilities in Connecticut 
produces an alphabetized list of sixty-five much above average 

overall rated facilities. A search of the one-star rated (much be-
low average overall) facilities produces a shorter list of twelve 
facilities. 

According to the site, the five-star overall quality rating is 
earned on the basis of the scores (ratings) in three individual areas 
– health inspection ratings, quality measures rating, and staffing 
rating.  

The health inspection rating is based on the outcomes from 
the three most recent comprehensive unannounced annual health 
inspections as well as substantiated findings from the previous 
36 months of complaint investigations. (www.medicare.gov/
NursingHomeCompare/ About/HowWe Calculate). The website 
indicates, and a telephone call to David DeMaio of the State of 
Connecticut Department of Public Health confirmed, that CMS 
contracts with state governments to perform annual health and fire 
safety inspections of the state nursing home facilities accepting 
Medicare or Medicaid financing, and to investigate complaints 
regarding the same. The State inspector may find that the facility 
meets certain minimum standards or may uncover deficiencies 
which are reported to the federal government and both federal 
and State may assess fines and require corrective actions. The 
information collected by our State Department of Public Health 
is provided to CMS and is made available to State of Connecticut 
consumers through this federal website. 

The total health inspection score for a facility is based on 
weighted deficiencies and number of repeat revisits required.  A 
lower score corresponds to fewer deficiencies and revisits; a high-
er score in this area indicates poor performance. For example, an 
isolated threat to immediate jeopardy to resident health or safety 
is assigned 50 non-compliance points while widespread such in-
cidents are assigned 150 points. Also, more recent surveys are 
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weighted more heavily than earlier surveys. (CMS, “Design for 
Nursing Home Compare Five-Star Quality Rating System: Tech-
nical Users’ Guide”, July 2012, page 4)

  The inspection information reported on the website is also 
current. When we reviewed the nursing home inspection report 
for one facility that had earned a “much below average” one-star 
rating, we found a comprehensive report of a June 29, 2012 stan-
dard inspection and reports of complaint inspections from Sep-
tember 2012 through August 31, 2013. The ratings showed that 
this particular facility had substantially more deficiencies than the 
average State of Connecticut nursing home, and twice as many 
deficiencies as the average US facility. The reports themselves, 
which were available on the website for review, detailed apparent 
incidents of patient mistreatment, overmedication, unclean food 
preparation areas, and poorly groomed residents. The reports also 
include the corrective actions required by the inspectors and the 
facility’s progress in remedying the deficiencies. This type of de-
tailed information is available for each Medicare or Medicaid-fi-
nanced facility.

Values are given to specific quality measures to create a 
Quality Measure (QM) rating. Note that these results are derived 
from data known as the Minimum Data Set (MDS) reported by the 
nursing homes directly to CMS, but not specifically verified by 
CMS.  The report includes data on the percent of long-term resi-
dents experiencing one or more falls with major injury, the percent 
experiencing urinary tract infection in the thirty-day period before 
the assessment, the percent of residents reporting moderate to se-
vere pain, the percent with pressure ulcers, the percent who lose 
control of bowels or bladder and those with a catheter, the percent-
age of residents physically restrained, those who increasingly need 
assistance with activities of daily living, the percentage who have 
lost significant weight, those with depressive symptoms, and those 
who have been immunized for seasonal influenza, or administered 
antipsychotic medications.   For those patients who enter facilities 
for short-term stays following hospital stays, the results include 
the percentage reporting moderate to severe pain, the occurrence 
or worsening of pressure ulcers, those immunized for seasonal in-
fluenza or receiving the pneumococcal vaccine or antipsychotic 
medication. (www.medicare.gov/NursingHomeCompare/Data/
Graphs) The QM rating is also based on the number of certified 
beds, the availability of automatic sprinkler systems, and whether 
the facility maintains a resident or family council.  

The staffing rating is based upon registered nurse hours per 
resident per day and total staffing hours per resident per day. To-
tal staffing includes RNs, nurses with administrative duties, LPNs, 
LVNs, and CNAs, aides in training, and medication aides/tech-
nicians (not clerical and maintenance staff). CMS finds “a clear 
association between nurse staffing ratios and nursing home quality 
of care, identifying specific ratios of staff to residents below which 
residents are at substantially risk of quality programs.” CMS, “De-
sign for Nursing Home Compare Five-Star Quality Rating System: 

Technical Users’ Guide,” July 2012, citing (page 7), Kramer AM, 
Fish R. “The Relationship Between Nurse Staffing Levels and the 
Quality of Nursing Home Care.”  A five-star rated facility would 
score a higher .710 or more RN rating and hours and higher 4.418 
total staffing rating or more; a one-star rated facility would score 
.283 or less in RN rating or 3.262 total staff rating or less.  

Using the “compare” feature on the website, we compared 
the “staffing” of a Connecticut nursing home with a “much above 
average” overall rating to the “staffing” of a Connecticut facility 
with a “much below average” overall rating. The contrast between 
the two was shocking. The better facility had fewer (Medicare/
Medicaid) resident beds (41), 127 minutes of overall staffing per 
resident day, and 109 minutes of RN staffing per resident day. The 
poorer facility had 172 residents, 77 minutes of overall staffing per 
resident day, and 19 minutes of RN staffing per resident day. These 
numbers are presented on the website adjacent to Connecticut and 
national averages. The site indicates that the average Connecticut 
facility has 106.9 residents with 97 total staffing minutes per resi-
dent day and 51 RN minutes per resident day.

So keep this website (www.medicare.gov/NursingHomeCom-
pare) in mind for the next time a client asks for a recommenda-
tion of a nursing home. It will prove to be a most informative and 
helpful tool, and our clients will appreciate your knowledge and 
familiarity with the resource. ■

Attorney Byrne practices with the law firm of Farrell, Geenty, 
Sheeley, Boccalatte & Guarino, P.C., with offices in Middletown 
and Connecticut.
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this issue. We will also be monitoring the impact of the nursing 
home recovery statute, (P.A. 234.Sec.128.Sec.129), which became 
law on October 1, 2013. Please contact me or Carmine Perri if 
any of your clients are sued pursuant to this new law. Without the 
work by our Public Policy Committee, chaired by David Slepian, 
and our lobbyist, Michael Johnson, this law as initially proposed 
would have been draconian.

The Programs Committee of our Chapter continues under the 
effective leadership of Debra Brown. This committee organizes 
timely and informative seminars which keep our members current 
regarding the laws and policies affecting our Clients.

This publication would not be possible without articles sub-
mitted by our members under the guidance of Liz Byrne, Chair 
of our Publications Committee. The articles in this issue address 
timely topics concerning skilled nursing care facilities. Please con-
tact Liz if you would like to contribute an article (or have ideas) 
for our Spring 2014 issue.

Finally, I wish to congratulate Brendan Daly, the recipient of 
the most valuable Chapter Member Award. As last year’s Pres-
ident, Brendan worked continuously to be involved with each 
Chapter committee as well as acting as our liaison between our 
Chapter and the CBA Elder Law Section. ■  


