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11-12-14 
DSS Hearing on amendments to UPM to give effect to the Deficit Reduction Act of 
2005 
 
I am David Craig Slepian, Vice President and member of the Board of Directors of the 
Connecticut chapter of the National Academy of Elder Law Attorneys, also known as 
CTNAELA.    I am here today on behalf of CTNAELA, a group of approximately 125 
lawyers whose practices focus on the law affecting the elderly.   I have been practicing 
law for 32 years.  My office is in Fairfield, Connecticut and the focus of my practice is on 
elder law and trusts and estates.  I am also a member of the CBA Estates and Probate 
Section and its executive committee, as well as the CBA Elder Law Section.   
 
I would like to start by thanking the Department for holding this hearing.   
 
On November 7 I submitted a 7 page filing outlining 13 written comments on behalf of 
CTNAELA, concerning the proposed changes to the UPM.  My comments today will 
address just 2 of those.   Two of my colleagues from CTNAELA are present today and 
will address some of the other comments which we also believe are of utmost 
importance.  We reiterate for the record all of the written comments in that filing.   
 
1. I draw your attention to UPM Section 4030.80D.  (CTNAELA comment 2 in 
our submission). This Section sets forth the department’s policy in evaluating Inter 
Vivos Trusts Established on or After August 11, 1993 
In particular, Section 4030.80D.3. states:  
“The Department evaluates trusts described in paragraph D “regardless of why the trust 
was established”. 
 
This should be stricken as this contradicts federal law which requires the State to consider 
whether the purpose of a transfer is exclusively for reasons other than qualifying.  
US Code 42USC1396p(c)(2)subsections(B)(C) and (D) set forth situations in which an 
individual shall NOT be ineligible even though he made a transfer for less than fair 
market value.  One such situation is if the assets were transferred exclusively for a 
purpose other than to qualify for medical assistance 42USC1396p(c)(2)(C)(ii). The 
offensive language in UPM 4030.80D.3 “regardless of why the trust was established” 
denies the applicant the opportunity to prove that the purpose was exclusively other than 
to qualify.  This is denial of due process ab initio.   The State must provide this 
opportunity.   
 
The Trust sections of the UPM are silent as well, on some of the other criteria expressed 
in the federal statute (for instance federal law does not treat the individual as ineligible “if 
a satisfactory showing is made to the State… that [42USC1396p(c)(2) (C)(i)] the 
individual intended to dispose of the assets at fair market value, or for other valuable 
consideration”).  This silence excludes the opportunity to prove these criteria, another 
denial of due process. 
 
It is true that this section of the UPM is not new, but now is the time to bring Connecticut 
into compliance with federal law.  For too long we have been out of compliance.   
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2. Next I kindly direct your attention to  UPM Section 3029.11 A.1. Transfer of 
Assets, Transfers Involving Trusts which uses the phrase “or similar asset”.  This is 
too vague and should be stricken.  Also “asset” does not fit the context.  Federal law 42 
USC 1396p(d)(6)  states “The term trust includes any legal instrument or device that 
is similar to a trust”.   
 
This UPM section gives the department the power to treat a conversion of an asset into a 
trust as equivalent to a transfer.  However, the unduly broad language would expand the 
definition of a trust beyond the scope of federal law. 

 
 

A purpose of promulgating regulations is to create the necessary specificity about the 
particular policies and procedures that will apply so that the law can be put into practice 
in the real world.  In other words, regulations exist to explicate the law sufficiently that it 
can be followed by the public and fairly applied and enforced.  The legislative branch 
makes the law, the executive enforces it by promulgating the proper rules.    
 
It is not enough for the ‘regulations’ to simply repeat the law.  That serves no purpose 
whatever.  In the case of UPM Section 3029.11 the ‘regulations’ don’t even repeat the 
law correctly.   The State should either strike the term “or similar asset” or specifically 
enumerate what this means.   
 
Once again, thank you. 











Good Morning.  I am Attorney Jack Reardon.  I am a practicing elder law attorney.  I am 
also current President of the Connecticut Chapter of the National Academy of Elder Law 
Attorneys (commonly referred to as “CT NAELA”).  I am also a member of the Elder Law 
section of the Connecticut Bar Association.  I am speaking to you today on behalf of CT 
NAELA. 

I would like to start by stating that I join in and concur with the comments, both written 
and oral, provided by my colleagues from CT NAELA and the CT Bar Association 
regarding the proposed UPM amendments.  I also join in the request of my colleague 
Amy Todisco to keep the record open for additional comments for another 30 days 
following this hearing as the time period provided for submission of comments was very 
short and the proposed regulations are very complex. 

On November 10th I submitted written comments to the proposed amendments.  I am 
speaking today to elaborate further on only one of the several issues I raised in my 
written commentary. 

Specifically, I raise objection to the proposed amendment of UPM 3029.05 regarding 
the starting date of a penalty period.  This proposed amendment is outside the 
regulatory authorization of the Deficit Reduction Act because the terminology used 
differs materially from that mandated by Sect. 6011(b)(2) of the DRA. 

The proposed amendment states: 

“E.      Start of the Penalty Period 

The penalty period begins as of the later of the following dates: 

1.  the first day of the month during which assets are transferred  for less than fair 
market  value,  if  this  month  is  not  part  of  any  other  period  of  ineligibility caused 
by a transfer of assets; or 

2.   the date on which the individual  is eligible for Medicaid  under Connecticut's 
State Plan and would otherwise be eligible for Medicaid  payment  of the LTC 
services  described  in paragraph  B based on an approved  application  for such care 
but for the application  of the penalty period, and which is not part of any other period of 
ineligibility caused by a transfer of assets.” (emphasis added)   

This terminology materially differs from the express language in the Deficit Reduction 
Act of2005.   

In particular, Section 6011 (b) (2), of the Act states: “In the case of a transfer of asset 
made on or after the date of the enactment of the Deficit Reduction Act of 2005, the 
date specified in this subparagraph is the first day of a month during or after which 



assets have been transferred for less than fair market value, or the date on which the 
individual is eligible for medical assistance under the State plan and would otherwise 
be receiving institutional level care described in subparagraph (C) based on an 
approved application for such care but for the application of the penalty period, 
whichever is later, and which does not occur during any other period of ineligibility under 
this subsection.’’ 

The proposed terminology is problematic for homecare applicants because it prevents 
the penalty period from commencing until after the application is approved.  This results 
in causing the processing time to be ultimately tacked onto the penalty period.  Not only 
is this in conflict with federal law, it also creates an unfair situation for a homecare 
applicant, who often waits months for DSS to process and approve the application.   

For example, an otherwise eligible applicant (less than $1,600 in assets) who made a 
disqualifying transfer of $11,851 two years ago would be subject to a one month 
penalty.  Assume the application approval takes six months.  If the penalty start date 
does not commence until the application is approved, the applicant would be effectively 
penalized for a seven month period (6 month processing time, plus one month penalty 
period that starts upon the approval date).  Under federal law, the particular language 
should read (as noted above) that the penalty commences on the date the individual 
would otherwise be receiving institutional level care.  Using this appropriate standard, 
the penalty period is tied to the medical needs of the applicant rather than the arbitrary 
processing time for the application. 

Taking a step further the proposed language could also lead to an untenable dilemma 
wherein the homecare applicant, who is otherwise eligible for Medicaid (less than 
$1,600 in assets) is faced with a circular standard in which she cannot be eligible for 
Medicaid  payment until the penalty period expires, and the penalty period cannot 
begin to run (to allow it to expire) until the applicant is eligible for Medicaid  payment. 

In sum, this proposal will induce applicants to go directly into a skilled nursing facility to 
receive immediate care rather than face the prolonged approval process of a homecare 
application.  This result is counterintuitive to the state’s rebalancing plan and should be 
avoided by following the language mandated by Section 6011 (b) (2), of the Deficit 
Reduction Act of 2005. 

 


