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       November 8, 2014 
 
Department of Social Services 
ATTN: Ms. Brenda Parrella, Director 
Office of Legal Counsel, Regulations and Administrative Hearings 
55 Farmington Ave. 
Hartford, Connecticut 06106 
SENT VIA EMAIL AND U.S. MAIL 
Brenda.Parrella@ct.gov 
 
 Re:  Regulation Control Number 14-01IDB 

 COMMENTS REGARDING AMENDMENTS TO THE UNIFORM POLICY 
MANUAL CONCERNING THE DEFICIT REDUCTION ACT OF 2005 

 
Dear Ms. Parrella: 
 

I write to you as a concerned member of the public, as an elder law attorney who 
has practiced in this area of law for almost twenty-five years, as a member of the 
Connecticut Bar Association Elder Law Section, and as a member of the Board of 
Directors of the Connecticut Chapter of NAELA (National Academy of Elder Law 
Attorneys).  I am aware that others have also submitted detailed comments on the 
proposed amendments to the UPM, and concur with the comments submitted on behalf 
of the Bar Association and NAELA.  I wish to add my additional comments with respect 
to certain sections of particular interest to my clients. 

 
Transfer of Assets, UPM Section 3029.05 E. 2., Start Date of the Penalty 
Period 
 
 As others have observed, the proposed regulation is outside the regulatory 
authorization of the Deficit Reduction Act because the criteria used differs materially 
from the criteria set forth in Section 6011 (b) (2) of the Act, amending 42 U.S.C p (c) (I) 
(D) (ii). Specifically, the start date for a period of ineligibility is defined in the Act as "the 
date on which the individual is eligible for medical assistance ... and would otherwise be 
receiving institutional level care ... " "Eligible" means one who meets the financial 
eligibility criteria and as well as the standard of medical need. "Would otherwise be 
receiving…." covers the situation where an individual might not be receiving such 
needed care (even though otherwise entitled to it); or is receiving the care (through 
private payment, for example) but would have been receiving the care through the 
Medicaid program but for the transfer of assets.  The proposed regulation instead uses 
the language:  "would otherwise be eligible for Medicaid payment of the LTC (long term 
care) services ..."  This at least appears to create a Catch-22.  Since there can be no 
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Medicaid payment until eligibility has been determined, and since eligibility does not 
begin until the penalty period ends, the applicant for home care is in a never-ending 
loop.  As the proposed amendment is written, a person might make a transfer of assets 
of $11,000 and never obtain Medicaid coverage for the home care program, since the 
penalty might never begin! Or in the best case, the period during which care would not 
be available would be extended by the time taken to process the application -- 
something that does not occur with nursing home applications (so that if the application 
took six months, and the penalty was imposed after the six months had ended, the result 
is a seven-month penalty practically speaking.)  By contrast, if the same individual 
entered a nursing home, (s)he would simply have a one-month penalty beginning the 
date that assets were otherwise reduced to required levels.  It may be that the proposed 
language is clumsy and the Department's intention is otherwise, but at the very least, it 
must be clarified to avoid the presumably unintended result of creating an unending 
penalty period for a home care application as compared to a defined and temporary 
penalty for someone receiving nursing home care.  The effect of the rule may be to 
discourage home care applications and deprive individuals of needed services with 
premature nursing home admissions as the ultimate result.  This is in direct 
contradiction to the Department's stated "rebalancing" plan to reduce nursing home 
admissions and increase care in the community. 
 
Transfer Made Exclusively for Reasons Other Than Qualifying, UPM 
3029.15 E. 1.c., Post Eligibility Transfers Made by the Institutionalized 
Individual's Spouse. 
 
 This proposal results in a termination of Medicaid benefits to an individual 
already eligible for such benefits if that the individual's spouse makes a transfer of 
certain assets (proceeds of home equity loan, reverse mortgage, etc. -- but not proceeds 
of sale!) after Medicaid eligibility was approved. The treatment of assets belonging to 
the community spouse is both in conflict with the plain language of the federal Medicaid 
statute and administratively unworkable and impracticable.   
 
 Federal law states: "After the month in which an institutionalized spouse is 
determined to be eligible for benefits ... , no resources of the community spouse shall be 
deemed available to the institutionalized spouse." 42 U.S.C. 1396 r-5 (c). This approach 
is consistent with other programs that effectively "separate" the two spouses once they 
are residing apart, and after Medicaid eligibility has been determined.  This approach 
was included in federal law to prevent spousal impoverishment, by allowing the 
combined assets to be examined and a "community spouse protected amount" to be 
allocated to the community spouse, historically, the typically poorer woman.  Without 
this legislative approach -- looking at the couple's assets as a unit and then allocating a 
share to the community spouse -- many spouses had been impoverished when the 
typically richer husband became institutionalized.  MCCA retains this treatment of 
"community" assets for a reasonable time after eligibility, in order to give the spouses 
time to separate their assets.  Thereafter, the overall thrust of the legislation leaves the 
two spouses as they had been prior to MCCA -- separate assets with no deeming.   
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 This is also administratively wise, as it would be madness for the Department to 
follow around the community spouse for years and examine all her actions to examine 
whether she makes transfers, and if so whether they are made from the proceeds of 
home equity loans and the like. (What if she takes out a home equity loan to repair the 
house, but gifts other assets?  will DSS demand that she use the other assets to repair 
the house, and consider her to have gifted the proceeds of the equity loan? Etc.)  In 
many cases, a decade might pass, and it is only common sense to leave the community 
spouse to live her life.  Congress plainly wished to avoid any incentive to divorce by 
allowing the community spouse financial freedom once her spouse's eligibility had been 
determined.  DSS is without authority to graft a long-arm provision that reaches 
transfers made by the community spouse long after their financial union has been 
severed by federal law. It also makes no sense to penalize transfers out of the proceeds 
of a home equity loan while there is no penalty if a transfer is made from the proceeds of 
sale.  What abuses are being punished here?  What is DSS trying to accomplish? 
 
 DSS claims that some letters from CMS imply that States may penalize post-
eligibility transfers of the home by the community spouses.  We recognized that the 
UPM has asserted this position for some years.  Whether or not this is true, proceeds of 
a home equity loan or reverse mortgage are plainly not the same as the home itself!  
There has never been any suggestion that the spouse may not sell the home, move to an 
apartment or assisted living facility and at some future point make gifts, which may 
derive from the proceeds of sale.  Moreover, there are other letters from CMS (or HCFA) 
taking the opposite position. For example, see the letter from Ronald Preston, 
Associated Regional Manager of HCFA, to Brian Barreira, dated April 5, 2000, and 
posted on my website as " http://www.sharinglaw.net/elder/405hcfa.jpg."  
 
 The policy of leaving the community spouse's financial picture alone was a wise 
choice by Congress and DSS has not provided any sound policy reasons for taking a 
different course, even if permitted. 

 
 Finally, I concur with the more detailed responses of my colleagues with respect 
to the other provisions of the proposed UPM changes. 
 
       Sincerely, 

 
       Lisa Nachmias Davis 
 
Enclosures 

 














