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President’s Message 
by Attorney Jack Reardon, J.D., LL.M.

The mountains of snow have finally melted and, though it seemed it might never 
happen, the flowers are beginning to bloom, the grass is turning green, and spring is 
upon us once again. As I pause to reflect over the events of this past year, I am amazed 
by how much time and effort our members have volunteered toward the continued 
success of our chapter.  

Our recent fall seminar was one of our best attended since the inception of our 
chapter, thanks to the immense efforts of our Programs Committee. The Programs 
Committee met weekly to brainstorm and vet ideas for the seminar, organize the ven-
ue, find program speakers and sponsors, and develop program materials.  After a brief 
respite, the Committee began over again to prepare for our upcoming spring seminar, 
which I am confident you will enjoy. Our spring seminar Practice Points in Elder Law 
will feature speakers, Judge Paul Knierim, Attorneys Lisa Davis, David Slepian, and 
Malcolm Barlow, in addition to Michael Leone, and Tom Brown (as well as yours 
truly with a legislative update). Visit www.ctnaela.org/seminars for more details and 
to download a registration form or register online and pay by credit card. 

Speaking of legislative updates, our Public Policy Committee has been very busy 
meeting with legislators and testifying before Committees of the General Assembly.  
In November, several members testified at a public hearing before Dan Butler of DSS 
to provide commentary on proposed amendments to the UPM (a second attempt to im-
plement the requirements of the DRA of 2005). Details of the proposed amendments 
and commentary are available under the Latest News section of our website www.
ctnaela.org. This year we again focused our Public Policy efforts on increasing the 
minimum Community Spouse Protected Amount. We supported HB 5806, an act that 
would increase the minimum CSPA to $50,000. HB5806 was introduced in the Human 
Services Committee, which voted unanimously in favor of the bill and referred it to 
the Appropriations Committee. We also again supported a bill to obtain retroactive 
Medicaid eligibility and penalty start dates for Home Care Applicants with HB6397.  
HB 6397 would require DSS to treat homecare applications the same as Skilled Nurs-
ing Facility applications when applying retroactive start dates and penalties. HB 6397 
originated in the Aging Committee, which voted unanimously to refer the bill to the 
floor for a vote. Both HB 5806 and HB 6397 are still alive with strong support in the 
General Assembly; however, their fate is uncertain because of the state’s current bud-
get crisis. 

On another note, the Website Committee is currently busy with efforts to revamp 
the website to make it mobile friendly and add a FAQ section. We hope that the FAQ 
section will help attract consumers to use our “Find An Attorney” search engine that 
lists members by geographical location. These changes should be completed in the 
coming month.

Additionally, the Membership Committee has been busy with a print and email 
membership drive to inform potential members of the many benefits of belonging to 
CT NAELA. Visit www.naela.org to read more about how being a member of NAELA 
can transform your practice.

Finally, as you read on, you will see our Publications Committee has provided you 
with another informative newsletter that I hope you will enjoy. In closing, if you are 
interested in joining a committee, or would like to contribute an article, or speak at a 
seminar, please feel free to contact me at jjr@261law.com. ■  

Attorney Reardon practices with the law firm, Cipparone & Zaccaro, P.C., in New London.
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The purpose of this article is to heighten awareness regarding the 
issue of whether nonlawyers who participate in Med icaid plan-
ning activities are engaging in the unauthorized practice of law.  

I.  The Unauthorized Practice of Law Regarding 
NonLawyer Medicaid Planning in Florida. 
Before discussing the merits of the Florida Supreme Court’s 

January 15, 2015 Order, a preliminary review of the procedural 
history will prove helpful.  

“The Florida Elder Bar Section’s Unlicensed Practice of Law 
Subcommittee petitioned the Florida Bar’s Standing Committee 
on the Unlicensed Practice of Law (herein “Standing Commit-
tee”) for an advisory opinion on whether it constitutes the unli-
censed practice of law for a nonlawyer to engage in the following 
Medicaid planning activities leading up to the Medicaid appli-
cation: (1) drafting of personal service contracts; (2) preparation 
and execution of qualified income trusts; or (3) rendering legal 
advice regarding the implementation of Florida law to obtain 
Medicaid benefits.” The Florida Bar Re: Advisory Opinion- Med-
icaid Planning Activities by NonLawyers, SC14-211, 2 (January 
15, 2015).  

The Standing Committee filed its proposed advisory opinion 
in the Florida Supreme Court.  Once filed, interested parties were 
permitted to comment.  After the Supreme Court considered the 
proposed opinion and briefs of interested parties, including a re-
quest from the Florida Department of Children and Families for 
clarification regarding the nonlawyer activities of its staff, the 
Court instructed the Standing Committee to file a revised pro-
posed advisory opinion (herein “Revised Opinion”).  Id.  The Re-
vised Opinion was submitted on October 14, 2014.  On January 
15, 2015, the Supreme Court stated, “the [revised] advisory opin-
ion shall have the force and effect of an order of this Court and 
shall be published accordingly.”  Id. 

Within the Revised Opinion, the Committee states:
Medicaid planning involves: (1) the assessment of all facts 
relevant to a client’s situation, including personal, financial, 
familial, and historical; (2) application of those particular 
facts to the laws governing Medicaid; (3) developing a plan to 
structure or spend those assets in compliance with those laws 
or planning to reverse actions already taken to correct poten-
tially unauthorized activity to minimize legal consequences; 
(4) drafting legal documents to execute the plan; and (5) as-
sisting the client in correctly executing a particular plan. Id. 
at 15.  
When considering what the unauthorized practice of law is, 

the Committee cited The Florida Bar v. Sperry, 140 So. 2d 587, 
597 (Fla. 1962), vacated on other grounds, 373 U.S. 379 (1963), 
in which the Court stated:

[I] in determining whether the giving of advice and counsel 

and the performance of services in legal matters for compen-
sation constitute the practice of law it is safe to follow the 
rule that if the giving of [the] advice and performance of [the] 
services affect important rights of a person under the law, and 
if the reasonable protection of the rights and property of those 
advised and served requires that the persons giving such ad-
vise possess legal skill and a knowledge of the law greater 
than that possessed by the average citizen, then the giving of 
such advise and performance of such services by one for an-
other as a course of conduct constitute the practice of law.  Id. 
at 591.
Additionally, the Committee was persuaded by testimony that 

described “the type of harm caused by nonlawyer Medicaid plan-
ners which includes denial of Medicaid eligibility, exploitation, 
catastrophic or severe tax liability, and the purchase of inappro-
priate financial products threatening or destroying the clients’ 
life savings.” The Florida Bar Standing Committee on the Un-
licensed Practice of Law, FAO #2014, 21 Revised Proposed Ad-
visory Opinion, Medicaid Planning Activities by NonLawyers, 
(October 14, 2014).

The Revised Opinion concluded that nonlawyers engaging in 
any of the following activities constitute the unlicensed practice 
of law:

1. Drafting a personal service contract;
2.  Determining the need for, preparing, and executing a Quali-

fied Income Trust, including gathering the information nec-
essary to complete the Trust;

3.  A nonlawyer should not be authorized to sell personal ser-
vice or Qualified Income trust forms or kits in the area of 
Medicaid planning; and

4.  Rendering legal advice regarding the implementation of 
Florida law to obtain Medicaid benefits, including advising 
an individual on the appropriate legal strategies available 
for spending down and restructuring assets and the need for 
a personal service contract or Qualified Income Trust.  

The Florida Bar Standing Committee on the Unlicensed Prac-
tice of Law, FAO #2014, 22 Revised Proposed Advisory Opin-
ion, Medicaid Planning Activities by NonLawyers, (October 14, 
2014). 

The Revised Opinion did state, however, that a nonlawyer’s 
preparation of the Medicaid application itself would not consti-
tute the unlicensed practice of law.

II. NonLawyer Medicaid Planning in Connecticut. 
In Connecticut, there is a growing trend of nonlawyers who 

are now “assisting” applicants, and their families, with the Med-
icaid application process. Increasingly, nursing facilities are re-
ferring residents, and their family members, to these nonlawyer 
“service” providers.

When NonLawyers Participate in Medicaid  
Planning Activities

by Attorney Carmine Perri
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Before looking at one such “service” provider, Connecticut 
General Statute §51-88 states that “a person who has not been 
admitted as an attorney . . . shall not (1) practice law . . . .”  Conn. 
Gen. Stat. §51-88 (a) (2014).  Absent an applicable exception, the 
penalty for practicing law without a license is a class D felony.  
Conn. Gen. Stat. §51-88 (b)(1) (2014).  

With the above as a background, this writer went to the fol-
lowing website, http://medicaid4you.com, to research some of 
the services Medicaid4You.com, LLC (herein “Medicaid4You”) 
provides.

On Medicaid4You’s Home Page, in its heading, the compa-
ny states, “Expert, affordable processing of Medicaid (Title 19) 
applications for long-term care. We make applying for Medicaid 
easy. Serving clients in over 600 nursing homes in Connecticut, 
Massachusetts, and Rhode Island.” Medicaid4You.com LLC, 
Home Page, http://medicaid4you.com (accessed Apr. 15, 2015) 
(Emphasis added). 

It is important to note that Medicaid4You, within its own 
website claims to: “work with you to determine your Medicaid 
eligibility,” the case manager will “act as a Medicaid consultant, 
advising you about how to make decision and providing you 
information about how you’re allowed to use assets,1” the case 
manager submits the application, the case manager is the appli-
cant’s contact person for purposes of the Medicaid Application, 
and that the case manager will attend the fair hearing with the 
applicant.  Medicaid4You.com LLC, Our Service, http://medic-
aid4you.com (accessed Apr. 15, 2015).

Finally, from its FAQ section:
Can’t I use a lawyer instead of Medicaid4You?
Yes. Medicaid has declared the use of an attorney to be an al-
lowable “spend down” expense, and many attorneys do offer 
the same service we do. However, we routinely see the legal 
community quote $8,000 to $15,000. Our fee is $3,000. We’ll 
also travel to your home and collect documentation for you; 
attorneys place that burden on the customer. (You can see a 
full, side-by-side comparison chart here2.) 

Medicaid4You.com LLC, FAQs About Medicaid, http://med-
icaid4you.com (accessed Apr. 15, 2015)

The time in Connecticut has come that we, as Elder Law at-
torneys, and the Bar Association, must take a closer look at in-
dividuals and companies that claim to be able to assist with the 
Medicaid Application process. Printing an application or assist-
ing an applicant with filling it out is not the practice of law. Work-
ing with an applicant to determine his or her Medicaid eligibility, 
giving an applicant advice3, submitting the Medicaid Application, 
representing, a word companies like Medicaid4You would nev-
er use, the Applicant in regards to communications with the De-
partment of Social Services, and appearing at the Fair Hearing 
go well beyond merely preparing a Medicaid Application. When 
“service” providers like Medicaid4You compares itself to attor-
neys, it is holding itself out to the public that it does what we do, 
but with greater service and for a fraction of the cost.  

Furthermore, that it appears some nursing facilities are refer-
ring residents and family members to these companies further ex-

acerbates the issue; it is unknown, as one issue of many, whether 
a nursing facility receives a referral fee if it makes a referral to 
the “service” provider.

III. CONCLUSION:
Within our Rules of Professional Conduct we have a Preamble 

that lists four functions when representing clients: advisor, advo-
cate, negotiator, and evaluator. Rules of Professional Conduct, 
Preamble (2014).  Companies like Medicaid4You, based upon its 
own representations, arguably perform all four of these functions 
on behalf of its clients.

Florida has recently taken steps to protect Medicaid applicants 
from hiring nonlawyers engaged in Medicaid planning.  It is time 
that Connecticut does the same. ■

1  The site has an “Eligibility Requirements” section that discusses spend down 
requirements, including that “Medicaid4You.com LLC fees [$3,000.00] can 
also be applied as part of your “spend down” expenses.” Medicaid4You.
com LLC, Eligibility Requirements, http://medicaid4you.com (accessed 
Apr. 15, 2015).

2  The side by side chart compares Medicaid4You to an attorney in 12 cate-
gories; not surprisingly, Medicaid4You satisfies the requirements in all 12 
categories whereas the attorney only satisfies two of the twelve categories 
(it is unknown on what evidence Medicaid4You bases its conclusions.

3  With giving advice, the issue is not only what advice is given, but what ad-
vice should have been given; oftentimes, the issue is not what was said but 
what should have been said.

Attorney Perri practices with the law firm, CzepigaDalyPope, LLC, 
with offices in Berlin, Vernon, Hartford, and Simsbury.  

Join CTNAELA Today
By going to http://www.naela.org/Public/Join_NAELA/

As a member of NAELA and CT NAELA, you will have access to 
a number of continuing legal education seminars at a member 
discounted rate, access to NAELA’s and CT NAELA’s listserv, dis-
counts on software programs, office supplies and equipment, 
document storage and retrieval, estate planning systems, ac-
cess to a mentoring program, subscriptions to NAELA News, 
NAELA Journal, and CT NAELA Practice Update, access to NAE-
LA and CT NAELA websites with membership-only resources, 
and opportunities for direct advocacy in legislative arenas.

Once you join NAELA ($425.00 for new members), you have the 
opportunity to join the State Section ($75.00) and practice area 
sections ($60.00). Membership to NAELA (only) is discounted 
50% for the balance of the year after July 1st.  

We look forward to welcoming you as a new member!
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The client file retention rules governing all attorneys are rigorous, 
but those applicable to elder law attorneys can be downright oner-
ous. Most of us have thick accordion folders of client notes and 
prepared documents, sometimes maintained over years as clients 
update estate plans upon marriage, children’s births, sometimes di-
vorce, disability, and terminal illness. Supporting documentation 
for Medicaid applications can fill banker boxes. Estate and trust 
administration files can overwhelm file cabinet drawers, and con-
servatorship appointments can fill closets with bank and insurance 
statements, bill payment information, and tax returns. File manage-
ment is a serious issue for all attorneys, but federal and state rules 
of professional conduct, ethics opinions, and malpractice insurer 
best practice recommendations place a heavy burden on elder law 
attorneys who have, by the nature of our business, generated or 
collected “critical” client documents over extended periods of time. 

American Bar Association (ABA) Model Rule 1.16(d) states, in 
applicable part, that “upon termination of representation, a lawyer 
shall take steps to the extent reasonably practicable to protect a 
client’s interests, such as giving reasonable notice to the client,…
surrendering papers and property to which the client is entitled…
The lawyer may retain papers relating to the client to the extent 
permitted by other law.”

The ABA Model Code DR 2-110(A)(2) adds that “in any event, 
a lawyer shall not withdraw from employment until he has taken 
reasonable steps to avoid foreseeable prejudice to the rights of his 
client, including giving due notice to his client,…delivering to the 
client all papers and property to which the client is entitled and 
complying with applicable laws and rules.”

Connecticut adopted the ABA Model Rules of Professional Con-
duct in 1986 and amended the same in January 2007. One of the 
changes pertains to the safekeeping of client property.  Effective 
September 1, 2006, Rule 1.15(b) of the Connecticut Rules of Pro-
fessional Conducti requires:

“a lawyer [to] hold property of clients…that is in a lawyer’s 
possession in connection with a representation separate from 
the lawyer’s own property. Funds shall be kept in a separate ac-
count…Other property shall be identified as such and appropri-
ately safeguarded. Complete records of such account funds and 
other property shall be kept by the lawyer and shall be pre-
served for a period of seven years after termination of the 
representation.” 

The Board of Governors of the Connecticut Bar Association ad-
opted File Retention Guidelines in 1999 that set forth standards of 
practice for the close out, retention, or return of inactive client files. 
The guidelines recognize that “regardless of any stated policy, the 
client has certain property interests in many types of documents 
[in a file] – deeds, wills, and contracts are obvious examples,”ii and 
these client property interests require safeguarding by lawyers.
In terms of the handling and safeguarding of inactive client files, 

ABA Informal Op. 1384iii sets forth these eight recommendations:
1.  Unless the client consents, a lawyer should not destroy or dis-

card items that clearly or probably belong to the client, includ-
ing those furnished to the lawyer by the client, and original 
documents;

2.  A lawyer should use care not to destroy or discard information 
that the lawyer knows or should know may still be necessary 
or useful in the assertion or defense of the client’s position in 
a matter for which the applicable statutory limitations period 
has not expired;

3.  A lawyer should use care not to destroy or discard informa-
tion that the client may need, has not previously been given 
to the client, and is not otherwise available to the client, and 
which the client may reasonably expect will be preserved by 
the lawyer;

4.  In determining the length of time for retention of disposition 
of a file, a lawyer should exercise discretion. The nature and 
contents of some files may indicate a need for longer retention 
than do the nature and contents of other files based upon their 
obvious relevance and materiality to matters that can be ex-
pected to arise;

5.  A lawyer should take special care to preserve indefinitely accu-
rate and complete records of the lawyer’s receipt and disburse-
ment of trust funds;

6.  In disposing of a file, a lawyer should protect the confidential-
ity of the contents;

7.  A lawyer should not destroy or dispose of a file without screen-
ing it with due consideration of the concerns discussed above;

8.  A lawyer should preserve for an extended time an index of the 
files that the lawyer has destroyed or disposed of.

The burden that this may represent to attorneys is apparent in the 
following exchange between the Committee on Professional Ethics 
of the Connecticut Bar Association and a retired attorney: 

You would like to destroy inactive client files because it has 
become too costly for you to store the files. You state these client 
files have been inactive for more than 10 years. You have a file 
destruction procedure for handling more recently closed or inac-
tive files whereby you send form letters to clients offering several 
options: (1) you send the file to the clients at their expense; (2) 
the clients pick the file up in person; or (3) you receive permis-
sion from the clients to destroy the files. The procedure provides 
for assumed permission to destroy the files in the event that the 
client does not respond within 6 weeks of the mailing of the form 
letter. You believe that this procedure is neither economical nor 
efficient as it relates to the older inactive files because the last 
known addresses are contained in the files that are in storage and 
are not likely to be current addresses. You do not have any provi-

PRACTITIONERS CORNER:

Elder Law Attorney Obligations  
Regarding Retention of Inactive Client Files

by Attorney Elizabeth N. Byrne
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sion in your retaining agreements with your clients setting forth 
how documents will be retained or destroyed upon conclusion of 
the matters for which they hired you … For reasons stated more 
fully below, the Committee holds the opinions that (1) a lawyer 
cannot simply destroy client files that contain critical documents 
which may have particular legal significance to your clients, 
such as wills, codicils, trust agreements, contracts, promissory 
notes, stock certificates, or documents of that type (“critical docu-
ments”) without at least expending reasonable and diligent efforts 
to locate former clients for the purpose of returning and portions 
of the files that belong to them; and (2) a lawyer has an obligation 
to return to the client or to continue to safeguard such “critical 
documents” for as long as is practicable. See Informal Opinion 
98-23 … therefore, we conclude that, absent your clients’ per-
mission, it would be inappropriate for you to simply destroy 
your inactive files containing critical documents without en-
gaging in diligent efforts to locate and communicate with your 
clients regarding their interest in the files. If you are unable to 
locate your clients after reasonable efforts, you are required 
to safeguard critical documents of your clients for as long as 
practicable. (Informal Opinion 2010-07)iv. 

Based upon the foregoing rules and ethics opinions, an elder law 
attorney practicing in Connecticut seems well advised to:

•  advise the client of the office’s file retention policies at the start 
of the engagement;

•  provide written notice of the policy in the retainer agreement;
•  advise the client that the closed file will be placed in storage and 

eventually destroyed;
•  remind the client of the file destruction policy at the time that the 

engagement concludes;
• request the client to provide updated addresses;
• review the closed file;
•  (copy and then) return to the client the documents belonging 

to the client (such as the certified copies of death certificates 
received for probate estates and bank statements, funeral con-
tracts, and homeowners insurance policies provided in support 
of a Medicaid application);

•  insist that the client hold his or her own original estate planning 
documents;

• remove extra writing pads, etc. from the file to be closed;
•  consider what attorney notes and work product and electronic 

communications should be retained to protect the attorney from 
a potential malpractice claim;

•  comply with the file retention guidelines of your malpractice 
insurance carrier (Minnesota Lawyers Mutual recommends that 
the attorney should retain an estate planning file until the client 
has passed away and the estate closed, a trust administration 
file for the life of the trust fund, and a prenuptial agreement file 
until after a divorce has been finalized, or until the couple who 
remains married have both passed away.)v;

•  review and mark the file for statute of limitations date and pos-
sible file destruction date;

•  consider scanning and copying the file electronically (and en-
suring that the electronic copies are accurate and complete and 

remain readable as electronic media storage options improve); 
and, 

•  advise the client of his or her option to collect the closed file 
prior to the planned destruction. “A lawyer may offer clients 
the option of receiving materials in a PDF format so long as the 
client still has the option of receiving paper copies of documents 
to account for clients that do not have computer access…”vi  

The attorney must also consider other applicable file retention 
requirements. Many of us act as executors, conservators, adminis-
trators, and guardians, and the Connecticut Probate Court Rules of 
Procedure (2013) impose file and document retention requirements 
for such fiduciaries. Section 36.13(b) requires fiduciary retention 
of bank statements, cancelled checks, receipts, supporting informa-
tion, estate employee records, income, gift and estate tax matters 
and supporting documents, etc.

To the extent that the attorney acts as a fiduciary, or retains a cli-
ent’s fiduciary file, the attorney should retain tax records in accor-
dance with Internal Revenue Service (IRS) guidance. The IRS indi-
cates that a tax filer should retain the records indefinitely if no return 
was filed or the return was fraudulent, for seven years if a return 
included a claim of worthless securities or bad debt, six years in 
cases of unreported income, and three years for routine tax filings.vii 

Summary
Clearly, we need to view attorney-client engagements in a differ-

ent manner – the client work may be short-term but the obligations 
to safeguard the client property (file) may extend for decades. What 
is the phrase – if you can’t fight them, join them? Just a thought, but 
perhaps, in addition to buying file storage boxes and flash drives so 
that they we can satisfy long-term client file retention requirements, 
elder law attorneys may wish to offset expenses by investing in 
profitable file retention corporations listed on the New York Stock 
Exchange! ■

i Rules of Professional Conduct, Official 2015 Connecticut Practice Book (Re-
vision of 1998), Published by the Commission on Official Legal Publications.

ii File Retention Guidelines Including Commentary, www.ctbar.org/?page=Fil-
eRetention, printed 4/15/2015.

iii ABA Comm. On Ethics and Professional Responsibility, Informal Op. 1384, 
American Bar Association, Disposition of a Lawyer’s Closed or Dormant Files 
Relating to Representation of or Services to Clients.

iv Connecticut Bar Association Committee on Professional Ethics, Informal 
Opinion 2010-07, Destruction of Inactive Client Files, September 5, 2010, 
www.ctbar.site-ym.com/?Professional Ethics, printed on 4/15/2015. 

v File Retention. A Malpractice Insurance Company’s Perspective, published by 
Minnesota Lawyers Mutual, November 2011.

vi Connecticut Bar Association Committee on Professional Ethics, Informal 
Opinion 2012-09, Retiring Attorney’s Proposed Disposition of Client’s Files, 
October 17, 2012, www.ctbar.site-ym.com/?Professional Ethics, printed on 
4/15/2015. 

vii How Long Should I Keep Records? Periods of Limitations that Apply to In-
come Tax Returns. www.irs.gov/Businesses/Small-Businesses-&-Self-Emp-
lo..., printed on 4/4/2015.

Attorney Byrne practices with the law firm of Farrell, Geenty, Sheeley, 
Boccalatte & Guarino, with offices in Middletown and Clinton.
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Prior to the Deficit Reduction Act of 2005i (“DRA”), the necessity 
to file a request for undue hardship was relatively rare as penalty 
periods were easy to calculate and most often avoidable. Although 
federal law required each state to establish procedures for claims of 
undue hardship, the federal statute did not give specific criteria for 
granting undue hardship. The enactment of the DRA on February 8, 
2006 tightened up the Medicaid financial eligibility rules raising the 
possibility that, in some cases, claiming undue hardship might be 
the only way to avoid a substantial asset penalty.

I. Undue Hardship Federal Law
The DRA, for the first time, stated undue hardship criteria, notice, 
and appeal requirementsii. First, the DRA defines undue hardship 
when the application of an assets penalty would deprive the indi-
vidual:

•  of medical care such that the person’s health or life may be 
endangered;

• of food, clothing, shelter or other necessities of life.
Second, the statute specifically requires that each state provide to 
the individual:

• notice that an undue hardship waiver exists;
•  a timely process of determining whether undue hardship  

exists;
•  a process which, which the notice describes, under which an 

undue hardship waiver exists.
Third, the statute specifically permits a facility to file a claim for an 
undue hardship waiver upon consent of either the individual or the 
individual’s personal representative.

II.  Connecticut Hardship Waivers From 2006 to 2011iii

The DRA gave the states a period of time to develop their conform-
ing regulations. Connecticut’s proposed conforming regulations 
amending the Department of Social Service s (“DSS”) Uniform Pol-
icy Manual (”U.P.M.”) effective April1, 2007, were rejected in total 
by the Regulations and Review Committee of the Connecticut Leg-
islature on June 9, 2009. The legislative committee determined that 
the DSS had exceeded its authority by issuing certain regulations 
that were more restrictive than federal law. 
One of the more restrictive regulations is UPM 3029.25 which states 
that undue hardship exists if the individual would be deprived of:

• medical care such that his or her life would be endangered; or
• food, clothing, shelter or other necessities of life.

A committee consisting of representatives from the DSS, the Elder 
Law Section of the CBA, CT NAELA, Legal Services and the Alz-
heimer’s Association worked many months to  draft Public Act 11-
176iv  (effective July 1, 2011) to bring Connecticut’s undue hardship 
waiver in line with federal law. The statute defines the elements of 
undue hardship as:

•  the life or health of an applicant would be endangered by the 
deprivation of medical care, or the applicant would be deprived 

of food, clothing, shelter or other necessities of life;
•  the applicant is otherwise eligible for medical assistance under 

Connecticut law, but for the imposition of the penalty period;
•  the provider of long term care services has notified the appli-

cant that the provider intends to discharge or discontinue pro-
viding long term care services due to nonpayment; 

•  if the applicant is not receiving long term care services, a pro-
vider of services has refused to provide such long term care 
services, and no other provider is willing to provide long term 
care services to the applicant.

The statute requires DSS to continue to impose the asset penalty if:
•  an applicant made a transfer of assets or an assignment of assets 

to deliberately impoverish himself or herself in order to obtain 
or maintain eligibility for medical assistance; or

•  a transfer of assets or assignment of assets was made by the 
applicant’s legal representative or a joint owner.

The statute also provides that the penalty period can be waived un-
der the following circumstances:

•  at the time of application, the transferor had dementia or other 
cognitive impairment and cannot explain the transfer or assign-
ment that would cause the penalty period;

•  the transferor had dementia or other cognitive impairment at 
the time that the transfer or assignment was made;

•  the transferor had dementia or other cognitive impairment at 
the time that the transfer or assignment was made and was as a 
result exploited into making the transfer; or

•  the applicant’s legal representative or the record owner of a 
jointly held asset made the transfer or assignment without the 
applicant’s authorization.

The statute permits a nursing home to file a request for an undue 
hardship waiver on behalf of an applicant when:

• the applicant; or 
•  the applicant’s legal representative gives permission for the fa-

cility to file for Undue hardship on his or her behalf.
The nursing home may file for an extension to file the undue hard-
ship waiver request which DSS must grant when:

•  the applicant is receiving long term care services in the nursing 
home; and

•  the applicant does not have a legal representative; and
•  the nursing home provides certification from a physician that 

the applicant is incapable of caring for himself or herself, or 
incapable of managing his or her affairs.

III.  Notice and Time Limts in Filing for an Undue 
Hardship Waiver

Public Act No. 11-176 provides that:
•  DSS shall provide a Notice of Preliminary Decision to Impose 

a Penalty which gives the applicant 15 days to rebut the intend-
ed asset penalty and/or to request an Undue hardship Waiver. 
DSS must give one 15 day extension to respond to the Notice;

UNDUE HARDSHIP:
What are the Requirements to Obtain this Waiver?

by Attorney Linnea Levine 
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•  The applicant can request an undue hardship Waiver by filing 
for an administrative appeal within 60 days of a Notice of Final 
Determination of Imposition of an Asset Penalty;.

•  In the instance where the administrative hearing officer re-
mands the determination of undue hardship requested by the 
applicant at fair hearing back to the caseworker who then de-
nies the request, the applicant should have 60 days to file for 
a fair hearing as the caseworker’s determination is DSS’s first 
denial of the undue hardship waiver request;.

•  Nursing homes must be granted an extension until a legal rep-
resentative can be appointed for an incapacitated applicant/
resident.

On June 11, 2011 DSS issued a memorandumv  to DSS-DL-Eligi-
bility staff acknowledging that DSS will follow the criteria, notice 
and procedures for approving undue hardship waivers in Public Act 
No. 11-176 effective July 1, 2011 and stating that the U.P.M. will be 
revised to reflect the changes to determining undue hardship.

IV. Undue Hardship Today
Through informal inquiriesvi, elder law attorneys in Connecticut 
some representing elderly individuals and others representing nurs-
ing homes, it appears that many elder law attorneys seldom file for 
an undue hardship waiver, other attorneys who have filed for undue 
hardship have had their claim denied or had the asset penalty re-
moved by other successful claims. Where undue hardship has been 
granted, the applicant had notice of nursing home discharge with a 
date certain for discharge. 

In a pending matter in my law office, the request for undue hardship 
was raised at the administrative hearingvii. At the fair hearing the fol-
lowing documentation required by Public Act 11-176 was submitted 
as evidence:

•  Letter from treating physician that a stroke eighteen months after 
transfer was completely unforeseeable;

•  Letter of intent to discharge for nonpayment due to $300,000 
asset penalty;

•  Affidavit from nursing home employee that she contacted seven 
other facilities all of which refused to admit the applicant due to 
nonpayment caused by the large asset penalty; and

•  Letter from nursing home physician stating that the applicant 
will be subject to physical harm if she is discharged from the 
nursing home. 

The caseworker’s position stated orally and in writing is informative 
and summarized as follows:

•  The Department contends that the applicant purposefully trans-
ferred assets to impoverish herself in order to establish eligibility 
for future assistance (this issue is pending appeal in Superior 
Court);

•  The nursing home’s eviction notice is simply a ploy to try to 
create hardship when none exists;

•  The Act (Public Law 11-176) is just a change in wording; it does 
not open a loophole to remove the penalty;

•  The nursing home has no legal basis to discharge a Medicaid 
recipient for non-payment of room and board. The client (appli-
cant) is on Medicaid, the state is simply not paying for room and 
board due to the penalty;

•  the nursing home cannot legally discharge the applicant if such 
discharge is medically contraindicated;viii 

•  there is no disruption to nursing home’s provision of care to the 
applicant; 

•  the fact that the nursing home, not the applicant, is experiencing 
undue hardship is not the concern of the Department (DSS); and

•  the applicant has not exhausted all legal methods to prevent 
eviction.

The hearing officer remanded the undue hardship waiver request 
to the DSS caseworker to make a determination upon which un-
due hardship was denied. An administrative appeal is pending on 
the other eligibility issues, and a fair hearing of the undue hardship 
denial has been requested as the denial if the first determination on 
the issue.

From the caseworker’s statements, it would appear that under 
no circumstances would DSS find undue hardship if the applicant 
is residing in a nursing home. Rather, the applicant would have to 
be discharged and placed in an unsafe environment which would be 
medically contraindicated in violation of Public Act 11-236 placing 
both the applicant and the nursing home in untenable positions.

Also untenable are the financial deficits nursing homes face 
which eventually affect staffing and care provided to other nursing 
home residents who do not have asset penalties.

At this time it is unknown if the above statements are particular 
to this caseworker, or if they are the policies of DSS. If they reflect 
DSS’s position regarding undue hardship, dialogue needs to be re-
opened with DSS regarding proper enforcement of Public Act No. 
11-176 and replacement of U.P.M. 3029.25 with a U.P.M. that is in 
line with federal and state law.

Since 2007 the Uniform Policy Manual continues to contain reg-
ulations that are more restrictive than the Deficit Reduction Act and 
not approved by the Connecticut Legislature. This issue needs to 
be addressed to protect the rights of the elderly and the disabled. ■

   iDeficit Reduction Act of 2005, Pub. L. No. 1009-171, 120 Stat.4.
  ii Section 6011D of the DRA in accordance with Sec. 1917 [42 U.S.C.1396p](c)

(2)(D) See also State Medicaid Manual Section 3258.10(c)(5).
 iii A clear summation of the evolution of the Connecticut undue hardship waiver 

from the enactment of the DRA through 2011 can be found in  Kate McAvoy’s 
article, Connecticut Bar Journal, Vol. 86, No. 1, pg 70, March 2012, “Recent 
Developments in Elder Law”. 

 ivConn. Gen. Stat. 17B-261.
  v Memorandum dated June 23,2011 from Marc C. Shok, Adult Services Pro-

gram Manager, Department of Social Services to DSS-DL-Eligibility Staff, 
Subject: Transfer of Asset Undue hardship Changes.

 vi If any reader has evidence showing success in obtaining an undue hardship 
waiver, please inform the author so that this article can be updated.

 vii Other claims consisting of 1. Foreseeable needs met, 2. Applicant received 
fair market value for transfer, and 3. Medicaid eligibility was not a reason for 
the transfer were rejected by the Hearing Officer. A Conn. Gen. Stat. §4-183 
Administrative Appeal on these claims for relief is pending in Superior Court.

viii In 2011 Public Act 11-236 replaced Conn. Gen. Stat. §19a-535(f): “No patient 
shall be involuntarily transferred or discharged from a facility if such transfer 
of discharge is medically contraindicated”.

Attorney Levine’s office is located in Westport.
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On June 17, 2014, the Connecticut Supreme Court decided the 
case of Palomba-Bourke v. Commissioner of Social Services, 312 
Conn. 196 (2014). According to our local newspaper, The Day, the 
decision allows Connecticut officials to reject Medicaid coverage 
for nursing home patients if their spouses have trusts funds, no 
matter if those funds predated the marriage or were never intended 
to benefit the patients. The Day was not alone in reporting the deci-
sion in that manner. But I think that the press seriously misled the 
public in the way it reported the case.  

Mary Palomba-Bourke was the beneficiary of a trust under the 
1968 Will of her first husband, Edward Palomba. Palomba-Bourke 
at 197. The Will required the Trustee to pay to or expend for the ben-
efit of Edward’s wife and children during her lifetime so much of 
the annual net income and principal from the Residuary Trust as the 
Trustee deemed advisable for their comfortable care, maintenance 
and support and the education of the children. Palomba-Bourke 
v. Department of Social Services, 54 Conn.L.Rptr., 39, 2012 WL 
2044788 (CT Super. Ct, J.D. New Britain 2012) at 1 (hereinaf-
ter “Palomba-Bourke Superior Court Decision”). Edward died on 
September 5, 1976 and Mary became the beneficiary of the trust. 
Palomba-Bourke, 312 Conn. at 197. Mary married Daniel Bourke 
in 2000. Id. Daniel Bourke filed a Title 19 Medicaid application on 
August 3, 2009. Id. The Residuary Trust had a balance of $514,977 
at the time of the 2009 application. Id. The couple’s combined as-
sets were $655,624 if the trust assets were counted. Id. The Con-
necticut Dept. of Social Services denied the Medicaid application 
stating that the assets in the Residuary Trust were countable and 
Mary and Daniel had too much in assets for Daniel to qualify for 
Medicaid. In 2009, the applicant (Daniel) could only have $1,600 
and the community spouse (Mary) could only have $109,540. See, 
i.d. at 197. Mary asked for a fair hearing to contest the counting 
of the trust assets. The hearing officer found that the testamentary 
trust was for Mary’s general support and therefore was an available 
asset. Palomba-Bourke Superior Court Decision at 2. The hearing 
officer denied the appeal so Mary appealed the case to the Superior 
Court.  

The Superior Court noted that Mary conceded the trust was 
available to her. Palomba-Bourke Superior Court Decision at 3, 
footnote 2. The sole issue of contention was whether, because the 
Trust was created before the effective date of the Medicare Cata-
strophic Coverage Act of 1988 (MCCA), the trust corpus should 
not be deemed available. The law before 1976 would not have 
deemed the asset available. Id. at 2. Judge Henry Cohn relied on 
the general rule that when one applies for Medicaid, the applicant 
is subject to whatever statutes are then in effect regarding assets 
in existence at the time of institutionalization or application. Id. 
at 3. The court cited 42 USC §1396r-5(c)(2)(A) (all assets held 
by either spouse shall be considered available to the institution-
alized spouse). Judge Cohn even examined the legislative history 
of MCCA and found that “any countable resources belonging to 
either spouse would be included in the attribution of resources in-
cluding resources from inheritance or previous marriages. Id. at 3, 

footnote 3. Consequently, the court dismissed her appeal.  Id. at 3. 
Mary appealed the case to the Appellate Court which trans-

ferred the case to the Supreme Court. In the Supreme Court, Mary 
conceded that the trust under Edward’s 1968 Will was an available 
asset but argued the trust was created and became irrevocable be-
fore MCCA so the trust rules in 1968 or 1976 apply. Back then, 
trust assets did not count if the Medicaid applicant was not a ben-
eficiary. Daniel Bourke was not the beneficiary of Edward Palom-
ba’s Will. In 1988, MCCA changed the Medicaid rules so assets of 
one spouse were deemed assets of both spouses. The Connecticut 
Supreme Court upheld the ruling in the Superior Court. It conclud-
ed that the Medicaid rules that exist at the time of application is 
filed apply, not the rules when the trust was created in 1968 or 
when Mary became a beneficiary in 1976. Consequently, the Med-
icaid rules in 2009 apply so the trust assets are available.

How could this inclusion of trust assets have been avoided? If 
the trust had been a discretionary trust that allows the Trustee to 
make distributions as it deems advisable in its sole, absolute, and 
uncontrolled discretion, its assets would not have been countable 
even under today’s Medicaid rules. The trust under Edward’s Will 
required distributions for “comfortable care, maintenance, support 
and education” so it had an ascertainable standard that works for 
estate tax purposes but meant it could be tapped for Mary’s sup-
port. The press is wrong to give the impression that all trust funds 
are available assets under the Medicaid rules. The language of the 
trust matters. 

There are many unanswered questions about this case. If Mary 
conceded that the trust under Edward’s Will was a support trust, 
why didn’t the Trustee spend the trust principal on exempt assets 
and keep the Community Spouse Protected Amount  ($109,540 in 
2009; $117,240 today) before Daniel applied for Title 19? That 
way the assets left in the trust would not disqualify Daniel for Ti-
tle 19. Why didn’t the Trustee distribute the funds to the children 
under the Trust before Daniel applied for Title 19? They were also 
beneficiaries under the Trust who had a right to distributions. I also 
wonder why the Trustee did not refuse to pay the principal for Mary 
or Daniel’s benefit? Edward would certainly have wanted the trust 
principal to go to his children instead of going to the care of Mary’s 
new husband. If the Trustee refused to pay the principal for Mary 
or Daniel’s benefit and did not concede the assets were available, 
the assets could not be counted in Daniel’s Medicaid application. 
Trust law protects the rights of all beneficiaries of a Trust to receive 
distributions contemplated by the trust. This case emphasizes the 
benefits of including multiple beneficiaries in a trust and making 
distributions to those beneficiaries before applying for Title 19.

The sky is not falling as the press might have us believe. The 
Palomba-Bourke case did not end the use of trusts to preserve fam-
ily assets. It simply points out the need to take full advantage of the 
trust terms before applying for Title 19. ■  

Joseph A. Cipparone practices with the law firm of Cipparone &  
Zaccaro, PC, in New London, Connecticut.  

Lessons from the Palomba-Bourke Decision  
by Attorney Joseph A. Cipparone 


