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President’s Message 
by Attorney Amy E. Orlando

It is a tremendous honor to lead this organization, CTNAELA, which year in 
and year out, continues its tradition of excellent advocacy for our elder and disabled 
Connecticut residents, and the Elder Law practice in Connecticut. I am continually 
amazed at how much gets accomplished by a small group of attorneys, and how much 
effort each places in every position they hold. Here are some of the great efforts by 
our CTNAELA Attorneys:

FOIA
Last year, we gave you the positive news that our Freedom of Information Act 

(FOIA) lawsuit against the Department of Social Services (DSS) had been successful 
at the Freedom of Information Commission (FOIC) level, the hearing officer having 
ruled in our favor, which decision was ratified before the full Commission. DSS had 
appealed, and this summer, we on the Board voted to remove the case to Federal 
Court. To that end, we have hired Rene Reixach, who was our Lead Attorney on the 
Lopes case, as well as on other federal annuity and Medicaid cases, to remove the case 
to Federal Court. He is working with our own CTNAELA member Lisa Davis. The 
latest update is that the Rule 26(F) Report of Parties’ Planning Meeting is to be filed 
with the expectation of a January 31, 2018, date for dispositive motions, Joint Trial 
Memos (JTM) will be filed in accordance with the Judge’s Orders, and the case ready 
for trial 90 days after filing the JTM. The Assistant Attorney General has sought from 
us, and been granted, an extension of time to discuss settlement with DSS, and has 
promised some response prior to the Christmas holiday. We will let you know updates 
as we have them!

DSS Task Force
In a separate mailing to CTNAELA members, I will detail the substance of our 

December 8th meeting with the DSS Task Force. Our Agenda included discussing the 
MSP income limit cuts, about which you will learn later in this publication, an update 
on the status of Applied Income in Home and Community Based Services, concerns 
over the new computer system errors, as well as a host of other discussion topics of 
concern to us practicing in this area. As always, if you have a topic you would like us 
to discuss while we have eight DSS decision-makers around our table, please reach 
out and share.
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The United States Court of Appeals for the Second Circuit re-
cently affirmed the U.S. District Court for the District of Connecti-
cut’s holding that two trusts for the benefit of a Medicaid applicant, 
which were decanted under Florida law, were not available resourc-
es for the applicant/beneficiary. Simonsen v. Bremby, No 15-cv-
1399 (VAB), 2015 U.S. Dist. D. Conn. (Dec. 25, 2015), aff’d 679 
Fed. Appx 57 (2d Cir. 2017).  

The facts of the case were as follows: The Applicant was a 
57-year-old quadriplegic resident at the Hospital for Special Care 
(“HSC”) in New Britain, Connecticut. Since October 11, 2013, she 
required ventilator care. The Applicant’s mother established a trust 
that was funded upon her death in 2003.  The Applicant was named 
the lifetime beneficiary. The Trust was governed by Florida law and 
its terms provided for the creation of two, third party inter vivos 
trusts for the Applicant’s benefit (the “Predecessor Trusts”). The 
two Trusts had a combined value of just over one million dollars. 

In August of 2014, the Trustee of the Predecessor Trusts filed in 
the Probate Division of the Florida Court a petition to transfer or 
“decant” the Predecessor Trusts’ assets into two third party Special 
Needs trusts.  The Probate Division of the Florida Court granted the 
petition in September of 2014.  

In July of 2014, one month prior to the decanting of the Trusts, a 
N01 Medicaid benefits application was filed with the State of Con-
necticut Department of Social Services (“DSS” or “Department”).  
DSS expressed to counsel for the Applicant that if the Applicant 
should attempt to apply for L01 assistance, she would incur a pen-
alty. DSS took the position that the trust-to-trust transfer should be 
treated as a transfer of assets for less than fair value. In its July 
2015, W-495C final decision notice, DSS imposed a penalty peri-
od from September 2014 through September 2021. The Applicant, 
through counsel, requested an administrative fair hearing. The fair 
hearing officer rendered a decision that denied the Applicant’s ap-
peal. As stated by the U.S. District Court: 

Four main points underscored the fair hearing officer’s decision 
upholding the penalty imposed by DSS. First, she noted that 
the language of the Predecessor Trusts encouraged the trustee 
to be liberal in its use of funds for Plaintiff, even to the extent 
of the full expenditure thereof. . . Second, she determined that 
the Social Security Program Operations Manual System and its 
treatment of the spendthrift clause carried no weight, as it was 
merely a form of internal guidance that was not adopted through 
the Administrative Procedure Act. . . Third, she concluded that 
Connecticut’s regulatory standard is entirely consistent with the 
plain language of 20 C.F.R. Case 3:15-cv-01399-VAB Document 
36 Filed 12/23/15 Page 6 of 14 § 416.1201(a)(1), which defines 
resources for purposes of SSI. Id. Fourth, she found the reason-
ing in the October 24, 2007 Connecticut Superior Court decision 
in Rome v. Wilson-Coker, Case No. HHBCV064012367S, 2007 
Conn. Super. LEXIS 2779—which held that Connecticut’s stat-
utory definition of available assets and regulatory application of 
that definition to non-self-settled trusts is almost identical to the 

SSI regulatory definition of resources—to further support DSS’s 
position.  
Simonsen, supra *10-11 (2015) (internal citations omitted).
After the DSS fair hearing officer issued her decision, the Appli-

cant, acting through her husband in his capacity as attorney-in-fact, 
filed a motion for issuance of a temporary restraining order and pre-
liminary injunction in Federal District Court for the District of Con-
necticut.  In its December 23, 2015 opinion, the District Court held 
that “[t]he denial of Medicaid benefits has been recognized as per 
se irreparable injury.” Id. *11-12, Citing Fortmann ex rel. Rubino 
v. Starkowski, No. 3:10-cv-1562, 2011 U.S. Dist. LEXIS 115593, at 
*16, 2011 WL 4502939, at *4 (D. Conn. Jan. 13, 2011). The Court 
then turned to the second question regarding the Applicant’s likeli-
hood of success on the merits of her claim.  In so doing, the Court, 
citing 42 U.S.C. § 1396(a)(10)(C)(i) and 42 U.S.C. § 1396a(r)(2), 
endorsed the view that the Medicaid Act firmly prohibits DSS “from 
employing a methodology for determining income and resource el-
igibility that is more restrictive than the methodology which would 
be employed under the SSI program.” Id. *13.  That legal principle 
was juxtaposed with the facts in this case.  Specifically, the fact that 
the Applicant was being denied Medicaid benefits on the basis of 
the Department’s determination “that the Predecessor Trusts were 
available resources for purposes of determining her eligibility.” Id. 

The Court, in making its determination of whether the assets of 
the Predecessor Trusts would be considered available resources for 
SSI purposes, first looked to the applicable regulation, 20 C.F.R. 
416.1201 and then sought further clarification from the SSA’s Pro-
gram Operations Manual System (“POMS”).  The Judge looked to 
the POMS for guidance in light of Lopes v. Dep’t of Soc. Servs., 
696 F.3d 180, 182 (2d Cir. 2012).  Lopes was applied as it held in 
part:     

The POMS is a set of guidelines through which the Social Se-
curity Administration further construes the statutes governing 
its operations. We have held that POMS guidelines are entitled 
to substantial deference. . . But we have declined to defer to 
the POMS where the plain language of the statute and its im-
plementing regulation do not permit the construction contained 
within the manuals.   
Simonsen, citing Lopes v. Dep’t of Soc. Servs., 696 F.3d 180, 186 
(2d Cir. 2012).   
The opinion held that, under POMS, for something to be consid-

ered a resource there must be an “ownership interest; the right, au-
thority, or power to convert it to cash; and the legal right to use it for 
one’s support and maintenance.  See, e.g., POMS § SI 01120.010, 
POMS § SI 01110.100B.1, POMS § SI 01110.100B.3; POMS § 
SI 01110.115A; POMS § SI 01120.200D.”  Simonsen, supra *15 
(2015). The Court specifically focused on POMS SI § 01120.200D 
as it applied to the language of the Predecessor Trusts; POMS SI 
§ 01120.200D covers SSI policy regarding trusts as resources and 
looks, in part, to the beneficiary’s ability to direct the use of the trust 

Simonsen v. Bremby: Transfers Between Trusts,
The Federal Courts Weigh In

by Attorney Carmine Perri & Attorney Robert P. Fitzgerald 

(continued on page 12)
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The new State budget, passed on October 26th and signed into 
law on Halloween, contains “tricks” and “treats” for Connecticut 
seniors. Although, at this point, legislators are realizing that some 
“tweaks” to the budget are required, and there may be some changes 
before January 1st, we thought it helpful to review here the budget 
provisions that are currently scheduled to impact seniors. 

The information provided below comes from the Act itself, the 
“Act Concerning the State Budget for the Biennium ending June 30, 
2019, Making Appropriations Therefor, Authorizing and Adjusting 
Bonds of the State and Implementing Provisions of the Budget”, the 
Connecticut General Assembly (CGA) website regarding SB01502, 
June Special Session 2017, and the State Office of Legislative Re-
search (OLR) Bill Analysis, SB01502. 
TRICKS:

Perhaps the most significant legislative “trick” in the new bud-
get is a cut to the Medicare Savings Plan (MSP) that is expected to 
impact tens of thousands of Connecticut seniors. According to New 
Haven Legal Assistance, there are 113,000 individuals in Connecti-
cut who currently receive the federal Qualified Medicare, Specified 
Low-Income Medicare, and Qualifying Individual benefits,i admin-
istered in accordance with the provisions of 42 USC 1396d(p)). 
Under Section 550 of the new budget, the income eligibility for all 
three Medicare Savings Program Tiers is lowered substantially, by 
just about fifty percent (50%), thereby sharply restricting access to 
these critical programs. According to the DSS Notification to cur-
rent MSP recipients, dated November 19, 2017, the changes are as 
follows:

Medicare Savings     Monthly Income Limits    Monthly Income Limits 
Programs–3 Levels 2017   2018

Program Single Couple Single Couple
QMB $2,120 $2,854 $1,025 $1,374
SLMB $2,321 $3,125 $1,226 $1,644
ALMB $2,472 $3,328 $1,377 $1,847

Apparently, as another cost-savings measure, the Act also calls 
for a consolidation of the State Department on Aging within the 
Department of Social Services, transfers various responsibilities 
from the Department on Aging to DSS. (Sections 278-319, 732 
of the Act), and transfers the long-term care ombudsman program 
from the state Department on Aging to OPM.

Sections 563 through 565 of the Act represent a likely cut-back 
in the renter’s rebate program, which provides reimbursement 
to elderly or totally disabled renters whose incomes do not exceed 
certain limits. In the past, applicants submitted applications to lo-
cal assessors or their agents between April 1 and October 1 for the 
preceding calendar year, the local assessors reviewed the applica-
tions, and submitted the claims to OPM for processing and payment 
by the State. The new budget makes municipalities rather than the 
State responsible for paying grants under the renter’s rebate pro-
gram. 

Similarly, Section 206 of the Act authorizes a reduction of up to 
100% in State reimbursements to municipalities under the elderly 
circuit breaker program.  

TREATS:
Sections 185 and 186 of the Act deal with burial expenses for 

public assistance recipients and indigent individuals (C.G.S. §17b-
84). Current law requires DSS to reduce this payment by certain 
funds from other sources including any prepaid funeral contract and 
the face value of any life insurance policy owned by the decedent. 
This Act prevents DSS from subtracting the face value of a life in-
surance policy unless that policy names a funeral home, cemetery, 
or crematory as a beneficiary.ii  
TREATS (TAXES):

With this budget, the Legislature apparently looked to slow the 
exodus of Connecticut taxpayers who leave the State because of 
high income and estate taxes. Under current law (CGS Section 12-
701), Social Security benefits are fully exempt from Connecticut 
income tax if the taxpayer’s required filing status is single or mar-
ried filing separately and his or her federal adjusted gross income is 
less than $50,000; or the taxpayer is married filing jointly, or quali-
fying widow(er), or head of household with a federal adjusted gross 
income less than $60,000.iii  The new budget increases these income 
thresholds to $75,000 and $100,000 respectively, sheltering more 
Social Security income from Connecticut income tax. 

Currently, pension and annuity benefits received by Connecti-
cut residents are subject to Connecticut income tax to the extent 
that these benefits are includable in federal adjusted gross income 
for federal income tax purposes. However, beginning in 2019, the 
Act phases out the Connecticut income tax on pension and annu-
ity income for taxpayers with incomes below a specified thresh-
old ($75,000 for single filers, married people filing separately, and 
heads of households, and $100,000 for married people filing jointly).iv 

There are also significant changes to estate and gift tax thresh-
olds beginning in 2018. The Connecticut estate tax exemption will 
increase from $2 million to $2.6 million on January 1, 2018, to $3.6 
million in 2019, and to the federal threshold (up to $6.1 million) 
in 2020. The Act also lowers the cap on the maximum estate tax 
payable from $20 million to $15 million for decedents dying on or 
after January 1, 2019, and for taxable gifts made on or after January 
1, 2019.v 
TWEAKS: 

As we go to press, there are efforts underway by CTNAELA, CT 
Legal Services, the CBA Elder Law Section, and others to convince 
the Legislature to restore funds to the MSP, renter’s rebate, and el-
derly circuit breaker programs. It appears that DSS has agreed to 
postpone the MSP cuts for two months. We will keep you advised 
of any updates. ■ 

Attorney Byrne practices with Farrell, Geenty, Sheeley, Boccalatte & 
Guarino, P.C., with offices in Middletown and Old Saybrook.

i  Sara Parker McKernan Legislative/Policy Advocate, New Haven Legal 
Assistance, CT Legal Services Programs.

ii CT OLR, SB01502, Bill Analysis, Sections 185-186.
iii CT DRS AN 2013(7), Taxability of Social Security Benefits for Connecticut 
Income Tax Purposes.

iv CT OLR, SB01502, Bill Analysis, Sections 641 & 642.
v CT OLR, SB01502, Bill Analysis, Section 632-636.  

 New State Budget Impacts Seniors in Connecticut
by Attorney Elizabeth N. Byrne 
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The elderly, or disabled person, with few exceptions should be 
the client. The elderly person generally requires a higher level of 
protection of her person and estate. It is concern over the elderly 
person’s financial assets that most often bring a relative or friend to 
the attorney’s office.

Client and family expectations as to the extent of legal represen-
tation are not always in line with the attorney’s ethical rules of client 
confidentiality, advocacy, and avoidance of conflict of interest. It is 
important to inform the potential client during the attorney’s initial 
contact with the client and/or family member of the ethical rules 
that must be followed by the attorney. It is equally important for 
the attorney to ask key questions to determine if the attorney wants 
to accept the matter considering the potential client’s expectations. 
Some helpful questions are:

• Who contacted you to set up the appointment?
• What is the objective of the person contacting you?i 
 •  What is the relationship between the person initiating the  

meeting and the elderly person?
• How soon can I meet with the elderly person alone?ii 
• Does the elderly person have capacity to hire you?
 •  Has the elderly person executed a durable power of attorney 

and health care directives?
 •  Ask to see a copy of the elderly person’s Will to determine 

what people are important in her life. 
•  Ask if there is any family member who does not get along 

with the rest of the family.
 •  Ask the elderly person what she wants you to do for her. If the 

elderly person asks that her son be present to explain every-
thing, explain that you must speak with her alone first. After-
ward the son can join the meeting if the mother is willing to 
waive attorney-client confidentiality regarding disclosures to 
her son.

•  If an adult child lives with the elderly parent, try to determine 
whether the adult child is caring for her mother, or if the adult 
child has issues that require the parent to support the adult 
child.

•  Ask the elderly person to identify her family, close friends 
and professional advisors that comprise her support group.

•  Is there a diagnosis of dementia in hospital records? What 
medications have been prescribed for the elderly person? 

•  Ask who the elderly person would call for help in an emer-
gency.

• Ask what the elderly person did before retirement. 
•  Ask the elderly person if she is willing to waive confidenti-

ality so that you can work with her tax advisor, her financial 
planner, and her agent under a power of attorney and possibly 
other family members.

•  Ask the elderly person if she has a financial plan. Can she 
identify and locate her bank accounts, investment accounts 

and insurance company?
•  Does the potential client appear willing to listen to your legal 

advice and direction?  
•  Will the potential client supply you with the necessary infor-

mation and documentation to complete the matter?
•  Does the potential client understand and agree to the legal 

fees that will be charged?                                                    
•  Ask yourself if you have enough information to satisfy that 

there are no conflicts of interests.
•  Ask yourself if you can have a working relationship with the 

potential client and her family.
•  Ask yourself if you have the time, resources and desire to 

accept this matter. If not, refer it to a capable colleague.
Sometimes it makes sense to jointly represent the elderly client 

and one or more other individuals with the same legal objectives 
and there are no conflicts of interest. Some examples are represent-
ing an elderly parent and his adult child who resides with father and 
cares for him; a married couple when one spouse is applying for 
Medicaid; a parent caring for a special needs adult child. Family 
representation should be on a very limited basis. The broader the 
scope of representation and the larger the family, the greater the 
possibility of conflict.

Make sure there is a written agreement between the client and 
the attorney that the attorney will withdraw from the matter should 
a conflict arise, and both former clients will retain separate attor-
neys. In the alternative, one party can retain new legal counsel and 
sign a waiver of conflict permitting the first attorney to continue 
representing the other party. Either way, it is important to have a 
written agreement on the method to resolve the conflict.iii

Identification of the client(s), the scope of legal services, clear 
disclosure of the attorney’s fees, rules and waivers of confidentiali-
ty, client co-operation, attorney withdrawal due to conflict of inter-
est or nonpayment of fees should be contained in a clearly written 
legal services agreement signed by both the client(s) and the attor-
ney before work begins.

In some cases, the attorney easily identifies the elderly client and 
her legal objectives, but difficulty comes later in the representation 
when the client’s ability to reason becomes somewhat, but not com-
pletely diminished. 

There is no one bright line standard to measure capacity. “Legal 
competence” is the ability to enter into legal contracts, to sue or 
be sued.  Note: legal capacity includes jurisdictional, statutory, and 
mental capacity. “Incompetence” is the lack of legal ability to do 
something, especially to testify or stand trial. iv  

The Merriam Webster Medical Dictionary defines “mental ca-
pacity” as “sufficient understanding and memory to comprehend in 
a general way the situation in which one finds oneself and the na-
ture, purpose, and consequence of any act or transaction into which 
one proposes to enter”.v For example, your elderly client wants to 
be discharged home after a hip replacement. The hospital staff ex-

Ethical Considerations When Representing the 
Elderly Client

by Attorney Linnea J. Levine, CELA
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plains that she is a fall risk so her area rugs need to be removed, 
grab rails have to be installed in her shower, and she requires an 
aide to assist her with several activities of daily living. The client 
refuses to make the home renovations and to pay for a home health 
care aide. The client may not be comprehending the consequences 
of a bad fall such as head trauma, or losing total mobility. Thus, she 
may not have the mental capacity to understand the risks of return-
ing home without assistance. 

An important skill required of an elder law attorney is to be fa-
miliar with the causes and symptoms of diminished mental capaci-
ty. Some deliriums are reversible such as confusion as a side effect 
of prescription medications, dehydration, general anesthesia, a uri-
nary tract infection (UTI), or reversible depression. Poor judgment 
caused by mental conditions such as bi-polar illness and schizo-
phrenia often respond well to medication. 

Irreversible dementias such as Alzheimer’s disease often prog-
ress over time. This can give the attorney time to update the client’s 
durable power of attorney and health care directives. The agent ap-
pointed in the durable power of attorney can then work with the 
attorney.vi Both the agent and the attorney must advocate for and 
protect the client according to the client’s objectives known to the 
agent and the attorney. 

The elder law attorney should be competent in his understanding 
of the levels of mental capacity required for his client to sign vari-
ous legal documents, such as a lower capacity to execute a Will than 
to execute a contract or complex trust.vii  Case law requires a “lucid 
moment”viii to execute a Will. A client could have delirium caused 
by a UTI and then execute her Will as soon as the client’s UTI and 
resulting delirium are successfully treated.

It is incumbent on the attorney to consider the following factors 
when determining whether to have a client with diminishing capac-
ity sign a power of attorney or any other legal document:

1. Can the client articulate his reasoning for his decision?
2.  Are there time of day or other circumstances when the client 

thinks clearly?
3.  Has the client had sufficient time to review the documents to 

be signed before he makes his final decision to execute the 
documents?

4. Does the client understand the consequences of his decision?
5. Is the decision or act irreversible?
6.  Does this decision follow prior decisions regarding the cli-

ent’s care plan wishes and his estate plan?
7.  Does the client have a good reason to deviate from his prior 

estate plan objectives?
8.  If there is a significant deviation from the client’s prior acts, 

how will the attorney document the client’s lucidity at the 
time the documents are signed and the reasoning for the 
client’s decision?

The attorney must distinguish between incapacity and the inabil-
ity to remember.ix Providing the client with written summaries of 
the recommended asset preservation plan and changes to the client’s 
estate plan is good protocol for any client, but essential for the client 
whose memory is somewhat impaired due to apprehension, anxiety 
or other causes.x 

At all times, the attorney must treat the client with dignity 
and respect and “shall, as reasonably possible, maintain a normal  
client-lawyer relationship with the client”.xi  

“When the lawyer reasonably believes that the client is unable 
to make or to communicate adequately reasoned decisions, and is 
likely to suffer substantial physical, financial or other harm unless 
action is taken, and the lawyer cannot adequately act in the client’s 
own interest, the lawyer may take reasonably necessary protective 
action, including consulting with individuals or entities that have 
the ability to take action to protect the client and, in the appropriate 
cases, seeking the appointment of a legal representative.”xii  

Be aware that the attorney still has a duty of confidentiality to 
the client under Rule 1.6 of the Connecticut Rules of Professional 
Conduct. The attorney should disclose only as much information 
as is necessary to protective entities, to protect the client from self-
harm or harm to others. 

Elder law attorneys face higher ethical challenges as their cli-
ents are often mentally or physically challenged. Such clients often 
forget, misunderstand, misinterpret or simply cannot hear spoken 
explanations and advice even when they possess sufficient capacity 
to make legal decisions. Therefore, multiple forms of communica-
tion, written, oral and graphic, and taking additional time to meet 
with these clients is often necessary to achieve the client’s legal 
objectives.

Communications, written or oral, should be addressed to the 
client and/or the client’s legal representative. Confidential commu-
nications should be labeled “Personal and Confidential”.xiii Do not 
send confidential information by e-mail.

If the elderly client wishes one or more of her children to be 
present at meetings, the attorney should obtain written informed 
consent from the elderly person or his legal representative before 
disclosing facts regarding the client’s matter to any third party, 
including the client’s children.xiv During family meetings, always 
communicate directly to the client especially when another family 
member attempts to dominate the meeting. At all times, be clear that 
the elderly person is your client.

Complicated estate plans and asset preservation plans should be 
drafted in clear language.

A written summary outline of the plan should be provided to the 
client. Legal terms and other jargon, such as “community spouse”, 
“MMNA”, “per stirpes”, should be explained to the client orally or 
in a written letter to the client.

The best practice is to draft a “Confidential Plan Letter” to the 
client which identifies the client, the client’s objectives, the client’s 
heirs, the client’s care plan, identifies the assets that the client wish-
es to preserve, the client’s asset preservation plan, a basic summary 
of the laws on which the plan is based, the legal steps the client 
must take to achieve his objectives, any tax issues the client should 
understand such as filing fiduciary tax returns, and that the legal 
advice given is based upon current law as of the date of the letter. 

When the client makes a decision that the attorney believes is 
detrimental to the client, the attorney should express his concerns, 
including possible irrevocable outcomes, to the client in a written 
letter. 

If the attorney has an initial meeting with the elderly person, 



CTNAELA Practice UPdate                             Fall 2017

6

and the elderly person is “not ready” to retain the attorney or “has 
to think about it”, the attorney should clearly communicate to the 
elderly person that there is no further attorney-client relationship 
beyond the initial meeting. Even though the attorney has not been 
retained, confidentiality exists as to the initial consultation. Confi-
dentiality exists as to the initial consultation and to former clients.xv 

Any written documents drafted by the attorney and signed by 
the client, if possible should be signed after the client has a few days 
to review the document and raise any questions or concerns with the 
contents of the document. 

The attorney should send a written notice to the client when all 
legal services have been completed and the legal representation has 
ended.

In the initial meeting with the client, the attorney should have 
identified any potential family conflicts between client and her 
spouse, between client and adult child, between adult children; and 
between client and daughter-in-law. Example: Conflicts can arise 
between siblings when a house is left to all the siblings, but only 
one sibling resides in the house. 

In evaluating family members’ relationships with the client, 
there are generally three categories: the “doers” who are involved 
in assisting the client and put the client’s interests above their own; 
the “grabbers” whose goal is to protect their interests as the client’s 
heirs; and the “removed and disinterested” relatives who for many 
years have not been in touch with the client.

Knowing the motivations of each interested person is essential 
to managing family conflict.

The attorney has important tools to diffuse family conflicts and 
to protect the client. First, clearly identify the client and understand 
the client’s mental capacity. Have the client execute a power of at-
torney and health care directives by which a trusted family member 
or friend can assist the client in the event the client loses capacity. 
If the client needs further protection against conflicts, consider a 
voluntary conservator petition. Whatever steps are taken to protect 
the client from family conflicts, the attorney should use the least 
restrictive means available to protect the client.

Obtain the client’s consent to work as a team with his financial 
planner, his accountant and his physician to obtain the client’s ob-
jectives and to protect the client from undue influence. Have the cli-
ent hire a qualified case manager (a private geriatric social worker) 
to help manage family issues.

Discuss with the client whether confidentiality or transparen-
cy is the best way to address or settle family conflict. Example: 
Transparency in explaining that the house is being transferred to a 
care-taker child to prevent a Medicaid lien on the house may pre-
vent a probate court proceeding.

Confidentiality protects a “grabber” from doing harm to the cli-
ent. Example: The client confides to you that she is having short 
term memory issues. The “grabber” might use that information to 
file for involuntary conservatorship. Example: The “grabber” upon 

learning of the client’s assets might use undue influence on the cli-
ent to have the “grabber’s” name put on the client’s bank accounts.

If the client’s estate plan favors one child over another, have the 
reason for this decision stated clearly in the legal document. Have 
supporting notes in the client file regarding the client’s objectives 
and reasoning. Make sure you have met with the client alone.

Representing elderly clients has its distinct challenges. Applica-
tion of the above analyses and ethical procedures can assist the at-
torney in achieving successful client outcomes with reduced stress 
and often increased client appreciation. ■

Attorney Levine is a Past President of CT NAELA. Her practice, Law 
Offices of Linnea J. Levine, LLC, is located in Westport, Connecticut.

  i  NAELA Aspirational Standard B.
 ii  NAELA Aspirational Standard B (2): Meets with the prospective client 

in private at the earliest practicable time to help the attorney identify the 
client and assess the prospective client’s capacity and wishes as well as 
the presence of any undue influence.

iii  Connecticut Rules of Professional Conduct Rule 1.7(b) A lawyer may 
continue to represent one or more joint clients when a conflict arises if 
1. The lawyer believes he will be able to give competent, diligent legal 
representation to the affected clients. 2. The representation is not prohib-
ited by law. 3. The representation does not involve a claim of one client 
against the other and each client give written informed consent for the 
attorney to continue representation. See: NAELA Aspirational Standard 
D (2) “Joint” or “Concurrent” representation. 

iv  Law.cornell.edu/wex/ incompetence.
v  Merriam@webster.com/medical definition of “mental capacity”.
vi  Connecticut Rules of Professional Conduct, Rule 1.) (b) “Client” or  

“person” as used in these rules includes an authorized representative 
unless otherwise stated. See NAELA Aspirational Standard G Working 
with a fiduciary for a person with diminished capacity.

vii  Devoy v. Estate of Baron, 136 Conn. App., 43 A. 2d. 759 (2012).
viii  Jackson et al v. Waller, (Conn. 1940), 10 A. 2d. 763.
ix  NAELA Aspirational Standard G.
x  NAELA Aspirational Standard G (3) “Adapts the interview environment, 
timing of the meetings, communications and decision-making processes 
to maximize the client’s ability to understand and participate in light of 
the client’s capacity and circumstances.”

xi  Connecticut Rules of Professional Responsibility, Rule1.14 (a).
xii  Connecticut Rules of Professional Responsibility, Rule 1.14 (b).
xiii  Connecticut Rules of Professional Conduct, Rule 1.6; 2017 NAELA 

Aspirational Standard E.
xiv  Connecticut Rules of Professional Conduct, Rule 1.6(a); 2017 NAELA 

Aspirational Standard G (4).
xv  Connecticut Rules of Professional Conduct, Rule 1.9 C (1) and (2).

Ethical Considerations When Representing 
the Elderly Client
 (continued from page 5) 
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We all counsel our clients about the high cost of skilled nursing 
care in our State. We educate them that acute, short-term stays in 
a nursing home for rehabilitation following a hospitalization might 
be covered by insurance they already have, and that they already 
pay for--their Medicare and Medicare Supplemental policies—and 
so we encourage them to tap that resource, if possible.

We tell them that they need to advocate for themselves as soon 
as they walk in the door of the Emergency Department, in order 
to be admitted into the hospital, and have the possibility of hav-
ing something that’s called a “Medicare Qualified Stay”. We can 
tell our clients the Medicare Qualified Stay requirements, of an ad-
mission followed by three midnights, seemingly without thinking, 
because we have said it so frequently. We tell them they need to be 
considered an inpatient, and not an outpatient, in order to have this 
Medicare Qualified Stay.

We tell them what tremendous work has been done by the Cen-
ters for Medicare Advocacy, lead them to the CMA website for more 
on the “Observation Status” issue, and how their attorneys regularly 
assist with Medicare Appeals on this issue (before, of course, we 
then turn to the other “big issue” our clients need be aware when 
they are going through this medical crisis- that of the Improvement 
Standard, and how our clients and their loved ones should advocate 
for themselves once in the skilled nursing facility to maximize the 
number of days their Medicare and Medicare Supplemental policies 
will cover).

But, did you know that there is a law, the Notice of Observa-
tion Treatment and Implications for Care Eligibility (NOTICE) Act, 
which President Obama signed into law on August 6, 2015, which 
requires hospitals to notify patients, in writing and orally, if the pa-
tient is in this observation/outpatient status?   

If your client has been an outpatient in the hospital, in obser-
vation status, for more than twenty-four (24) hours, under the 
NOTICE Act, the hospital must notify your client of that fact. The 
CMS Medicare Manual, updated in January of this year, indicates 
that the hospital should make the decision, whether the patient is 
inpatient or outpatient, within twenty-four (24) to forty-eight (48) 
hours, and must notify them if the hospital changes the patient’s sta-
tus. If the hospital does change the patient’s status, it must be done 
while the patient is still in the hospital, among other requirements, 
and if status is changed from outpatient to inpatient, the change is 
not retroactive to the time the patient arrived at the hospital, but 
only going forward from the time of status change.

The notification is formally referred to as the MOON:  the Medi-
care Outpatient Observation Notice, and must describe how it can 
financially impact your client, both in the way described already 
– that they will not qualify for the skilled nursing care coverage fol-
lowing the hospitalization- but, also how it can impact them from 
the hospital bill coverage under Medicare.  

Inpatient hospital stays, and the subsequent nursing home stay 

following the Medicare Qualified Stay in the hospital, are coverag-
es under Medicare Part A, which is an automatic coverage under 
Medicare. The observation/outpatient hospital stays are covered 
under Medicare Part B, which is not automatic coverage. Many of 
our clients do not have Medicare Part B, or have to pay for the 
Medicare Part B premium and usually pay a twenty percent (20%) 
co-pay for Medicare Part B covered services, when that co-pay is 
not required under Medicare Part A. So, it’s possible your client 
will be receiving a, likely hefty, hospital bill, if they are in outpa-
tient status, that they otherwise would not have had if they had been 
inpatient.  

If your client has been assigned observation/outpatient status, 
the Centers for Medicare Advocacy does have a good deal of infor-
mation on their website, http://www.medicare advocacy.org/medi-
care-info/observation-status/, where you can learn, too, about the 
class action lawsuit they are pursuing, which, in their words, “seeks 
to establish a way to appeal placement on Observation Status to 
Medicare (the case is currently known as Alexander v. Price)”, and 
they seek feedback on their website from those affected.

For more information, please see 42 U.S.C. § 1395cc(a)(1)(Y); 
15 42 CFR § 489.20(y); “Beneficiary Notice Initiative.” Centers 
for Medicare and Medicaid Services. https://www.cms.gov/Medi-
care/Medicare-General-Information/BNI/;  Medicare Benefit Poli-
cy Manual, CMS Pub. 100-02, Chapter 6, §20.6; Medicare Claims 
Processing Manual, CMS Pub. 100-04, Chapter 4, §290.1; and 
Chapter 1, §50.3. ■

Attorney Orlando practices with the Law Office of Amy E. Orlando, LLC,  
in Cheshire, Connecticut.

Did You Know. . . About Observation Status?
by Attorney Amy E. Orlando 

Join CTNAELA Today
By going to http://www.naela.org/Public/Join_NAELA/

As a member of NAELA and CTNAELA, you will have access to 
a number of continuing legal education seminars at a member 
discounted rate, access to NAELA’s and CTNAELA’s listserv, dis-
counts on software programs, office supplies and equipment, 
document storage and retrieval, estate planning systems, access 
to a mentoring program, subscriptions to NAELA News, NAELA 
Journal, and CTNAELA Practice Update, access to NAELA and  
CTNAELA websites with membership only resources, and oppor-
tunities for direct advocacy in legislative arenas.

Once you join NAELA ($425 for first-time new members, $325 for 
new Bar admittees, $445 for law professors and judges, $525 for 
returning private members), you have the opportunity to join the 
Connecticut State Chapter ($75) and practice area sections ($60). 

We look forward to welcoming you as a new member!
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Two recent Connecticut Superior Court cases address transfers 
made exclusively for purposes other than qualifying for Medicaid. 
This issue becomes important when a client comes to an elder law 
attorney and admits that they have made gifts to family members 
within the last 5 years. Transfers within the last 5 years of apply-
ing can render the applicant ineligible for Title 19. 42 U.S.C.A. § 
1396p(c)(1)(B)(i); UPM 3029.05 C. The Connecticut Dept. of So-
cial Services (DSS) imposes a penalty based on the value of the 
transfer divided by the average cost of care (currently $12,604). 
During the penalty period, the applicant does not receive Medic-
aid and must find other sources to pay for nursing home or home 
care services. If the applicant can show the transfers were made 
exclusively for purposes other than qualifying for Medicaid assis-
tance, however, DSS will not impose a penalty.  See DSS Program 
Information Bulletin (PIB) 12-02  (May 9, 2012)(“Asset Review 
Procedures for Long-Term Care Medicaid Applications”) found at 
http://www.sharinglaw.net/elder/PIB12-02.pdf; See also, U.P.M. § 
P-3029.10 E.

In Rathbun v Commissioner of DSS, 2017 WL 317320 (JD of 
New Britain 6/13/2017), the Medicaid applicant had macular de-
generation. Ruth Rathbun had been legally blind since she was 
47. In 2011, at age 81, she needed round-the-clock care. She has 
one son, Gordon. Gordon and his wife, Denise, live one mile from 
Ruth’s house in Hebron. Gordon and Denise with their three daugh-
ters provided care for Ruth. They cooked and did laundry for her. 
They drove her to the senior center and doctor’s appointments. Ruth 
owned two real estate parcels – 353 Gilead Street and 337 Gilead 
Street in Hebron. Ruth inherited them from her mother who died in 
2000. The properties had been in the family over 50 years. In 2012, 
when Ruth was 82, the family consulted a lawyer about Ruth’s 
properties.   

The lawyer told them that Ruth should have conveyed the par-
cels to Gordon in 2000. Nevertheless, the lawyer prepared quitclaim 
deeds from Ruth to Gordon for both properties. Ruth reserved a 
life use in her home at 353 Gilead Street. Ruth signed the Quit-
claim Deeds on 2/14/12 to keep them in the family. Ruth also 
signed a $75,000 promissory note to Gordon because there were 
back real estate taxes owed of $35,000 and lots of repairs needed. 
Ruth continued to receive $600/month rent from 337 Gilead Street 
even though she did not retain a life use in that property. The value 
of each property at that time was $115,000. At the time, Gordon 
thought Ruth’s health was good and she should have no trouble 
making the 5-year period without applying for Title 19 (Medicaid). 
On 5/24/13, however, Gordon sustained a severe eye injury. He was 
no longer able to work or help in the care of Ruth. Denise now had 
to provide care to Gordon as well as Ruth. To ease her burden, Ruth 
entered a nursing home on 7/10/13. 

On 1/30/14, Gordon sold 353 Gilead Street to his daughter, 
Emma, to keep the properties in the family and yet make them 
available for Ruth’s care. On 2/4/14, DSS determined that Ruth had 
become eligible for Medicaid but the application was denied due to 
the transfers. On 4/8/14, Gordon sold 337 Gilead Street to Denise. 
Ruth received $115,000 in returned assets from the sales. 

Ruth appealed the DSS imposition of an $81,000 penalty that 
rendered Ruth ineligible for Medicaid for 7 months. The DSS hear-
ing officer ruled against Ruth and she appealed to the Superior 
Court. 

The Superior Court ruled that DSS did not act unreasonably, ar-
bitrarily, or illegally and dismissed the appeal.  The Court found that 
the possibility that the Ruth might eventually need nursing home 
care was on Gordon’s mind. Had qualifying for Medicaid not been 
a concern, Ruth could simply have devised the properties to Gor-
don to keep them in the family. Id. at 5. The Court agreed with the 
DSS hearing officer that it was not inconsistent to rule that Ruth 
transferred the properties to keep them in the family but she failed 
to prove that she transferred them exclusively for a purpose other 
than qualifying for medical assistance. Id. at 6. The Court also noted 
that Ruth did not retain sufficient assets to provide for her foresee-
able needs. Id. at 6. Her monthly income of $319 was not sufficient 
to provide the round-the-clock care she needed. Ruth retained no 
interest in 337 Gilead Street so she had no legal right to the rents.

The Court distinguished this case from Socci v. Bremby, 2016 
WL 6499061, 63 Conn.L.Rptr. 220 (JD of New Britain 10/3/2016). 
In that case, Antoinette Socci and her daughter, Nancy Sweeney, 
bought a house together in 1990. They owned it jointly. In 1994, 
they entered into an agreement that Nancy assume her mother’s 
obligation to pay ½ of the mortgage, insurance taxes and utilities 
in exchange for allowing Nancy to buy the house at her death for 
$80,000. Over the next 18 years, Nancy paid over $600,000 for the 
household expenses. In 2012, at the age of 91, Antoinette conveyed 
her ½ interest to her daughter for $80,000 and retained a life use. 

Antoinette was in good health and working part-time at the time 
of the conveyance.  Antoinette only worked a few hours a week, but 
she drove herself to and from work. She did her own shopping. As 
would any person at 91, she needed help carrying heavy loads and 
driving longer distances. Her daughter brought her meals two or 
three times a week. She took care of her own finances. There was no 
evidence before the hearing officer of cognitive or emotional diffi-
culties. She had $50,000 in savings and $1,750 of monthly income. 

In 2013, Antoinette has a cerebrovascular accident and entered a 
nursing home. She immediately applies for Medicaid. DSS denied 
the application due to the 2012 transfer. 

Transfers for Purposes Other Than Qualifying  
for Medicaid

by Attorney Joseph A. Cipparone

(continued on page 9)
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The Superior Court overruled DSS saying that Antoinette had 
received fair market value for her real estate interest. The Court 
found that Ruth was in good health at the time of the transfer and 
retained sufficient assets to meet her reasonably foreseeable needs. 
The Court disagreed with DSS’ presumption that any transfer by a 
91-year-old woman must be for purposes of qualifying for Medic-
aid. Thus, the Court ruled the transfer was made exclusively for a 
purpose other than qualifying for Medicaid assistance. 

These cases show what factors Connecticut courts will con-
sider in determining whether a transfer was made exclusively for 

purposes other than qualifying for Title 19. Pay close attention 
to the applicant’s health and sources of income at the time of the 
transfer when determining whether this exception to the transfer 
rules apply. ■

Attorney Cipparone practices with Cipparone & Zaccaro, PC, in New 
London, Connecticut. 

Elder Law Presentations to Community Groups
Do Not Qualify for MCLE Credit

Editor’s Note: Because Connecticut practitioners must comply 
with new Minimum Continuing Legal Education (MCLE) re-
quirements this year, we thought it would be helpful to include 
here an ethics opinion from the State of Connecticut Judicial 
Branch, Commission on Minimum Continuing Legal Education 
(MCLE), that may assist us all in tracking our MCLE credits. El-
der law practitioners often are called upon to address communi-
ty organizations on a variety of legal topics. In preparing for the 
presentations, we generally review the applicable law, update our 
notes to include current statutes and eligibility figures, and pre-
pare our remarks. Apparently, a number of attorneys are inclined 
to list these preparation and presentation hours on their MCLE 
credit forms. However, the Commission on Minimum Continuing 
Legal Education has determined that such presentations do not 
qualify for MCLE credit. See below.

June 12, 2017
Opinion 12

Whether Teaching and Lecturing to Non-Lawyers Qualifies 
for Minimum Continuing Legal Education (MCLE)

The Commission on Minimum Continuing Legal Education 
(Commission) has received several requests from attorneys who 
teach and lecture on legal topics to non-lawyers. These attorneys 
have asked whether these lectures qualify for MCLE credit. The 
opinion of the Commission is that the activity does not qualify for 
MCLE credit unless the non-lawyers are law students attending 
law schools accredited by the American Bar Association. 

To receive MCLE credit, attorneys must satisfy the delivery and 
content requirements for Practice Book §2–27A. Teaching and 
lecturing on legal topics to non-lawyers arguably may comply 
with Practice Book §2–27A(b)(4), which provides that attorneys 

may satisfy the delivery requirement of the MCLE rule by “teach-
ing legal seminars and courses.”
The Commission concludes, however, that because teaching and 
lecturing activity is targeted to non-lawyers, it fails to meet the 
content requirement of the rule and thus does not qualify for 
MCLE credit. See Practice Book §2–27A(c)(6). Specifically, 
the Commission concludes that legal seminars geared towards 
non-lawyers fail to “have significant intellectual or practical con-
tent designed to increase or maintain the attorney’s professional 
competence and skills as a lawyer.” Practice Book §2–27A(c)(6)
(A).i   

The Commission has adopted an FAQ to address this question:

Question: Does legal teaching or lecturing to non-lawyers qualify 
for MCLE credit?

Answer: No, unless the legal teaching or lecturing is to law stu-
dents enrolled at a law school accredited by the American Bar 
Association. Lawyers may only receive MCLE credit for teaching 
legal courses and lecturing on legal matters to lawyers, or to law 
students enrolled in law school accredited by the American Bar 
Association. Other legal teaching and lecturing does not satisfy 
the content requirement of the MCLE rule.

 Signed, Michael P. Bowler, Counsel to the Commission

Reprinted with the Permission of the State of Connecticut Judicial 
Branch, Commission on Minimum Continuing Legal Education (MCLE)

i  The exception is when the seminar or course is targeted to law students 
who are enrolled in law schools accredited by the American Bar Associ-
ation. Practice Book §2–27A(b)(5-6). 

Transfers for Purposes Other Than Qualifying for Medicaid
   (continued from page 8) 
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As a person living outside “the beltway,” you might assume that 
the House tax reform writers must have understood the impact on 
something as straight-forward as getting rid of the medical expense 
deduction. It appears you’d be wrong.

For Congress, if you don’t ask, you don’t receive. 
Unfortunately, the Medical Expense Deduction has no interest 

group dedicated to it. Health advocacy groups focus on health ad-
vocacy, not tax. 

Since presumably no one asked over the years to keep the de-
duction, it must be okay to get rid of it!

The House tax reform bill passed in November 2017, seeking 
about $1.5 trillion in tax cuts. The cuts were split evenly between 
corporations and individuals (including pass-throughs). The indi-
vidual tax cuts approximated the cost of repealing the estate tax and 
the Alternative Minimum Tax (AMT). 

But the House bill did much more than just cut taxes. It sought 
to redefine the way individuals get taxed. First, it ends personal ex-
emptions and removes as many itemized deductions as (politically) 
possible. It then lowers tax rates, expands family credits, and dou-
bles the standard deduction. 

A key philosophy underpinning this move to eliminate itemized 
deductions is that, in the ideal world, we should have a consumption 
tax.

But even under a consumption tax, one must distinguish between 
“voluntary” and “involuntary” expenses. The former shouldn’t be 
exempt, the latter should.

Getting sick isn’t a choice. People don’t choose to get dementia 
or cancer. 

In truth, the medical expense deduction acts more like hidden 
insurance. No clearer example exists than in paying for long-term 
services and supports (LTSS).

Under the deduction, “chronically ill” individuals can deduct 
“qualified long-term care expenses,” such as nursing home, assisted 
living, or personal care services.

Not every American will need LTSS. Half of Americans turning 
65 today will not incur any LTSS costs; an unfortunate one in seven 
will have costs of more than $250,000.

In September, Republicans introduced an outline that sought to 
end all itemized deductions except the home mortgage interest and 
charity deductions. This implied the elimination of the medical ex-
pense deduction. 

At the time, few health advocates, journalists, and policy wonks 
understood the issue. 

NAELA began preparations in the event the implication proved 
correct. A few organizations were preparing as well, notably AARP 
and LeadingAge, the association for non-profit LTSS providers. 

On November 7th, our worst fears were realized: total elimina-
tion of the medical expense deduction.

NAELA focused on how this would impact LTSS. Many indi-
viduals would not be able to pay for both LTSS and a new tax bill.  

Those that could afford both would see their life-savings dwindle 
more rapidly, spending down to Medicaid faster.

Eliminating the deduction would also wreak havoc on individuals 
relying on either a defined benefit plan or a tax-deferred retirement 
account, albeit in different ways.

Defined benefit plans, colloquially called pensions, pay guaran-
teed income during someone’s life. Those relying on a pension and 
paying privately in assisted living may not be able to pay the new 
tax bill and facility fee, facing potential eviction. Worse, those that 
ended up on Medicaid with a pension may have an uncollectable 
tax!

Tax-deferred retirement accounts raised another issue. Without 
the deduction, the higher your health costs, the higher your tax bill. 
Distributions from these accounts after all are income.

It gets worse from there, because distributions to pay the new 
tax are also taxable! It also threatens to raise taxes on someone’s 
social security benefits as well, which are excluded at lower income 
levels.

In addition, the elimination would harm family caregivers, be-
cause if an adult child pays more than half of the cost of a parent’s 
care, they can claim what they paid as a deductible medical expense. 

Few journalists and no policy wonks reported on the medical 
expense deduction after the outline, but before the House bill got 
introduced. Many focused on the rumored “rothification” of retire-
ment accounts, the state and local tax deduction, and deficits.

The moment the bill got introduced, NAELA was ready.
NAELA quickly mobilized with AARP and a few others to ed-

ucate Congress and importantly, other health organizations. Our 
loose coalition quickly grew from just a handful to over 60 groups. 
This included adding the power of large organizations such as the 
March of Dimes, the American Cancer Society, and the National 
MS Society.

Ultimately, NAELA helped change the public debate on the 
medical expense deduction, by focusing attention on its impact on 
LTSS. This was important, because a focus on the average deduc-
tion taken misses the point of the deduction. 

After intensive lobbying, the Senate passed a bill that not only 
retains the deduction, but thanks to Senator Susan Collins, tempo-
rarily lowers the threshold to 7.5% of adjusted gross income for the 
next two years! 

Now, the legislation will go to conference to resolve the differ-
ence between the chambers. With the Senate expanding the deduc-
tion, its prospects for remaining in the tax code have become much 
greater.

However, as of this writing, victory is not yet guaranteed and 
NAELA continues the fight to retain the deduction in the final tax 
bill. ■   

Attorney Goldfarb is NAELA’s Senior Public Policy Manager. 

NAELA Leads Fight to Save the Medical Expense Deduction
by Attorney David Michael Goldfarb 
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CTNAELA is suing the State of Connecticut to obtain free ac-
cess to Fair Hearing decisions. Currently, there is none. We started 
by bringing a Freedom of Information Act  (C.G.S. §1-200 et seq) 
complaint against the Department of Social Services (DSS) in Feb-
ruary 2016 seeking disclosure of all Fair Hearing decisions issued 
during the prior three (3) years.i    

We argued that the federal Medicaid law requires that:
the public must have access to all agency hearing decisions, sub-

ject to the requirements of subpart F of this part for safeguarding 
information.  42 C.F.R. §431.244(g).  

We noted that other States, such as New York and Vermont, do 
provide public access to Fair Hearing decisions.ii 

The DSS denied the request arguing in chief that compliance 
would require revelation of protected health information, stating:  

After legal review, the department is advising in response to your 
FOIA request that the Medicaid fair hearing decisions request-
ed are part of individuals’ Medicaid eligibility files and consti-
tute individual client data/PHI (Personal Health Information) 
that is protected from disclosure under FOIA.  Accordingly, the 
documents are being withheld from public disclosure pursuant 
to 1-210(b)(10), which exempts “Records, tax returns, reports 
and statements exempted by federal law or general statutes…” 
The DSS privacy statute (C.G.S. §17b-90) and both HIPAA and 
Medicaid regulations prohibit the disclosure of client-specific 
information.
We responded by requesting redacted decisions, but again DSS 

denied.  We argued that the DSS already has a protocol for “de-iden-
tifying” protected health information. It is DSS “HIPAA Policy 
288” in the State of Connecticut Department of Social Services HI-
PAA Policies and Procedures Manual, which spells out 19 specific 
“identifiers of the individual” the DSS should remove in order to 
adequately de-identify a record before providing it to another entity. 

The Freedom of Information hearing officer recommended ap-
proval of our request to the Freedom of Information Commission 
(FOIC). At the hearing in October 2016, DSS also argued that re-
dacting the decisions would be overly burdensome. The FOIC que-
ried the Assistant Attorney General as to how much time its client 
would need if the FOIC were to permit the DSS to make the deci-
sions available on a rolling basis, but it was unable to respond.iii  

The FOIC decision issued in March 2017 stated that:
adopting the DSS construction of C.G.S. §17b-90 and the feder-
al safeguarding mandate that such statute was enacted to effec-
tuate, would render the safeguarding criteria so broad that they 
would swallow the general federal requirement that the public 
“must” have access to all agency final hearing decisions.  … 
Moreover, the [DSS’] own policies and procedures … provides 
[sic] direction on how to “de-identify” records with confidential 
health information.  … 
The respondents shall provide the complainants with electronic 
copies of the requested records, once redacted… on a rolling 
basis …[with] all records disclosed … within one year.
The State appealed on April 27, 2017 and the case is pending in 

the Superior Court (docket #HHB-CV-17-6037383-S).  We are vig-
ilantly defending the FOIC decision and the public right to access 
to Fair Hearing decisions. On August 31, 2017, we commenced an 
action for injunctive and declaratory relief under 42 U.S.C. § 1983 
in the United States District Court for the District of Connecticut 
(Case #3:17-CV-01470-WWE), and have retained nationally recog-
nized Medicaid attorneys Rene Reixach and Lisa Davis to represent 
us.  

We are thankful that, through the efforts of our CTNAELA 
President, Amy Orlando, we received a significant cash grant from 
NAELA for litigation support. If we prevail, the Fair Hearing de-
cisions will be posted on our CTNAELA.org website for member 
access. We look forward to updating you on our progress in future 
issues of this publication. ■

Attorney Slepian is a Past-President of CTNAELA and a partner with 
Garson & Slepian, located in Fairfield, Connecticut. 

  i  Freedom of Information law does not apply prospectively. It only applies 
to existing records. 

 ii  Many states do not provide public access. Our efforts if successful, may 
pave the way for access in other states.

iii  The AAG was unable to reach its client.  

Fair Hearing on Track for Fair Hearing in Court
by Attorney David Craig Slepian 
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President’s Message
 (continued from front cover) 

Programs
A sincere thank you to our Programs Committee for organizing, 

and for all of you who attended, our October 12, 2017, Fall Sem-
inar. We have received positive feedback about having offered the 
two tracks- Advanced Medicaid and Basic Medicaid, in addition to 
the General Sessions, so that attendees could pick and choose from 
more offerings throughout the day.  A special thank you to the pre-
senters, who volunteered their time to prepare materials and share 
their knowledge with all of us. If there is a topic of particular interest 
to you, please let us know, and if you are willing to share your time 
and knowledge with us, we hope you will volunteer to present at our 
upcoming Spring Seminar.

As I ask you to share topics you would like us to discuss with DSS, 
and topics you would like to hear presented, or would be willing to 
present, it reminds me that when inducted as President for the 2017-
2018 year in June, I was tasked with determining a CTNAELA goal 
for the year. What I kept coming back to, in addition to promoting 
Membership, was tapping the untapped potential among our exist-
ing Members, and to that end, I solicited Members to become more 
active.

Since that time, a few Members have joined our Committees, 
which is a good start, but still inadequate. At the risk of being a bro-
ken record, I do urge all of our Members to consider how they can 
contribute.  

Perhaps a method of determining how one can contribute is to con-
sider what one feels may be lacking in their CTNAELA membership 
experience. For example, do you want to see more content on the 
website? If you are technologically-savvy, you could join our Website 
Committee and make it happen. Do you want to earn your MCLE 
credits by learning something you do not currently know?  Join our 
Programs Committee and suggest the topic to be presented in our 
Spring Seminar. Is there something you do in your practice, or an area 
in which you have a particular experience, that you think could assist 
your fellow colleagues in their practices? Please volunteer to present 
at our Seminar or write an Article for our bi-annual Publication. Are 
you interested in being a Mentor or a Mentoree? Learn more by join-
ing our Mentoring Committee.

Whatever time you can donate to CTNAELA, not only will I be 
grateful for your active participation, but I truly believe it is a mutu-
ally-beneficial arrangement: in helping your colleagues and clients, 
you will in turn be helping yourself. Please contact me at amy@
amyorlandolaw.net to discuss how you can be more involved. ■  

Attorney Orlando practices with the Law Office of Amy E. Orlando, LLC, 
in Cheshire, Connecticut.
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principal. The Court noted that the text of the Trusts did not con-
tain terms providing the beneficiary with any right or authority 
to direct any payments.

The inquiry into the text of the Trust was guided by Florida 
law, which stated, in pertinent part, the following: 

an absolute power to invade principal shall include a power 
to invade principal that is not limited to specific or ascer-
tainable purposes, such as health, education, maintenance, 
and support, whether or not the term “absolute” is used. A 
power to invade principal for purposes such as best interests, 
welfare, comfort, or happiness shall constitute an absolute 
power not limited to specific or ascertainable purposes.
Fla. Stat. § 736.04117(b) (2017).
The Court recognized Corcoran v. Dep’t of Soc. Servs., 271 

Conn. 679 (2004) when discussing the text of the Trusts. The 
nod to Corcoran supported that court’s holding that “[f]or Med-
icaid purposes, general support trusts are considered available 
because a beneficiary can compel distribution of the trust in-
come.”  Id. 699. Lastly, the Court gave weight to the spendthrift 
clause contained within the Predecessor Trusts, and stated that 
the effect of such a clause is that the beneficiary has no legal 
right or authority to access the trust principal, therefore, it is 
not considered an available resource for SSI and consequently 
Medicaid.  

DSS appealed the District Court’s preliminary injunction 
to the Second Circuit. The Second Circuit affirmed the lower 
court; the Appellate Court’s decision tracked the reasoning of 
the lower court. The Second Circuit agreed that federal law re-
quires state Medicaid plans to implement methodologies that 
are no more restrictive than those used for the federal SSI pro-
gram. The Second Circuit also viewed the language and effect 
of the Trust in light of the POMS, citing Lopes. The Court af-
firmed that the Trust did not afford the applicant the ability to 
act on her own to apply the principal of the Trust for her benefit.  

This case affirms the holding in Lopes insofar as it states 
that POMS guidelines are entitled to substantial deference. The 
District Court and Second Circuit both heavily relied on federal 
law when construing the Trust and interpreting the facts. Fortu-
nately for the Applicant, and for future applicants, the Federal 
Courts did not allow the Department to ignore the applicable 
law and the guidelines construing the same. ■

Attorney Perri is a Partner with Czepiga Daly Pope LLC, with offices in 
Berlin, Simsbury, South Windsor, New Milford, and Madison.  Attorney 
Fitzgerald is an associate attorney with Czepiga Daly Pope LLC.           


